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A CRISIS IN THE LIFE OF TRADE UNIONISM. 





A most foreboding aspect is presented to 
the growing conflict between capital and or- 
ganized labor, by the serious estrangement 
now existing in the city of Omaha, between 
the Merchants’ Association of that city and 
the labor unions, and the determination of the 
former to resist the further encroachments of 
the latter upon their right to run their business 
in any manner they may think best. The 
merchants in this struggle have, contrary to 
the usual custom, avoided a simple defensive 
attitude and become aggressive. The fight 
became too warm for the labor organizations, 
who, assuming the defensive for the first 
time in their history, applied to the local 
courts for an injunction against the Mer- 
chants’ Association to prevent them from 
carrying out their extensive and well-laid 
plans to defeat the arrogant demands made 
by the labor organizations of Omaha. The 
nature of these plans is fully revealed by the 
remarkable ‘‘blanket’’ injunction issued by 
one of the local courts of Omaha against the 
merchants. 

The order of the court just referred to re- 
strains the Business Men’s Association and 
others named as defendants, as follows: 
‘‘From in any manner threatening to injure 
the business or person of any employer or 
members of cross-complainants’ union or 
member of labor union, or any person who 
may employ or desire to employ such union 
men, or from refusing to sell commodities 
and supplies of merchandise to employers of 
such union labor, and from discriminating 
against such persons in the prices charged 
for any such commodities. From threaten- 
ing or intimidating in any manner any person 
into joining the said Business Men’s Associa- 
tion or any organizations to join labor unions. 
krom threatening or intimidating any person 
who may have become a member of said as- 
sociation or organization, if he employs or- 
ganized labor or recognizes labor unions, in- 
to discontinuing such employment. From 
imposing any fines upon its members or any 
person for violating any agreement not to 
employ organized labor or not to recognize a 





labor union. From receiving or paying out 
any money whatever in pursuance of any 
agreement to break up labor unions except 
attorneys in this action. From paying or of- 
fering any money to officers or members of 
unions, directly or indirectly, as a bribe to 
do or not to do any act in pursuance of any 
agreement or any of said defendants against 
such unions. From importing or engaging 
agents and servants to import any laborers 
into the city of Omaha in pursuance of any 
existing plan to destroy labor organizations, 
or under any similar or new arrangement or 
plan. From bringing any other injunction, 
suits or actions in pursuance of any general 
plan of prosecutions to break up labor unions 
or of any new or similar plans connected di- 
rectly or indirectly with any existing plans.’’ 

This order of the district court is merely 
temporary and is returnable May 26, 1903, 
when undoubtedly it will at that time be 
greatly modified. In its preseut condition 
it is sui generis; it is not supported by any 
authority and is clearly a gross interference 
with the constitutional rights of the defend- 
ants against whom it is directed. The labor 
unions have not been recognized in the law 
to such an extent as to establish any privity 
between them and the employers of their 
members as will give such unions the right to 
enjoin any contemplated action about to be 
taken by any employer in regard to any of 
his employees who happen to be. members of 
the union. Indeed, any law which would at- 
tempt to deny an employer such liberty 
would be promptly declared unconstitutional. 
State v. Julow, 129 Mo. 163. A learned 
text-writer has said: ‘‘In consequence of the 
exactions of labor unions, often unjust and 
tyrannous, employers have frequently stipu- 
lated in the contract of hiring that the em- 
ployee shall not be a member of any labor 
union; and that if he is a member at the time 
of hiring, he must sever his connection there- 
with, as a condition precedent to his employ- 
ment. It would seem that the right to make 
such a stipulation was a fundamental part of 
the guaranteed liberty of contract; and that 
a state statute, which made it unlawful for an 
employer to refuse toemploy union men, or 
to compel an employee to withdraw from a 
trade union on pain of dismissal, would be 
clearly unconstitutional.’? Tiedeman’s State 
and Federal Control, p. 332. 
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It is evident from the trend of events that 
the labor question is fast approaching a crisis, 
which the decision in the famous coal strike 
case will not divert nor even possibly post- 
pone. The secular press is filled with ac- 
counts of strikes all over the country, with 
details that invariably accompany them of 
serious breaches of the law and unjust in- 
fringements upon the rights of others. The 
state judges seem impotent or incompetent to 
deal with the questions which arise out of 
them. The reason is not difficult to discover. 
A local judge of St. Louis had occasion to 
justly denounce a labor union for an un- 
called for interference with private contract 
and was promptly and decisively defeated 
for re-election by the labor unions at the next 
election, although recognized by members of 
all parties to have been the most competent 
nisi prius judge that had sat on the St. Louis 
bench for many years. It is too severe a strain 
on ordinary human nature to ask even a nist 
prius judge to sign his own political death 
warrant by a decision adverse to the interests 
and demands of the labor unions. To only 
one tribunal, to that great bulwark of Ameri- 
can constitutional rights, the federal judiciary, 
must we look for a complete and effective 
settlement of these outrageous disturbances 
which periodically disturb business and cause 
the state and its people incalculable damage. 
And, if necessary, which is quite probable in 
view of the present aspect of the situation, 
the strong arm of federal executive authority 
itself will probably find it necessary to carry 
out the decrees of its own courts in a manner 
that will undoubtedly do much to discourage 
such outbreaks in the future. 

Public sympathy, also, which in the begin- 
ning was very strong in favor of the laboring 
man in his first attempt to better his condi- 
tion, is rapidly shifting to the side of the 
merchant who, to-day,is constantly being sub- 
jected to unjust and unreasonable demands 
and annoyances, at the instance, not of their 
own employees, whom they, as a rule, are al- 
ways ready to hear, but from the leaders of 
certain organizations styled labor unions who 
are utter strangers to them, and with whom 
they are in absolutely no privity whatever. 
As long as the labor unions gonfined them- 
selves exclusively to their own membership, 
and did not attempt to interfere with the re- 
lations existing between their members and 








their employers, they were on legitimate 
ground ; but when they assumed to go outside 
of their recognized sphere and attempt to 
interfere with business interests in which, as 
a union, they were in no manner rightfully 
interested, and, when going further, in order 
to carry out their demands on certain mer- 
chants, they proclaimed boycotts against 
them, and intimidated both customers and 
nonunion employees seeking to do business 
with them, and when going still further, they 
demanded of merchants who were on friendly 
terms with their own employees and with the 
labor unions themselves, that they should re- 
fuse to sell goods to any one whom the unions 
had boycotted on pain of having their own men 
called out, and their own place boycotted,—in 
such cases, the labor unions have exceeded 
all possible rights which could be even fanci- 
fully claimed for them, and have forfeited the 
sympathy and confidence of all fair-mind 
American citizens. The ‘‘boycott’’ and 
‘sympathetic strike’’ are absolutely un-Amer- 
ican; they are anarchistic and criminal in 
their tendencies, and a constant menace to 
good civil government. The federal courts 
have denounced them as heinous violations of 
the law, and they will, in the end, prove the 
death-blow to trade unionism, unless radical 
changes are made in the methods and man- 
agement of these organizations. 


NOTES OF IMPORTANT DECISIONS. 
UNITED STATES— VALIDITY OF CONTRACT BY 
A UNITED STATES OFFICIAL TO COLLECT A 
CLAIM AGAINST THE GOVERNMENT. — There is a 
federal statute, well-known to most lawyers mak- 
ing it an offense against the United States gov- 
ernment punishable by fine or imprisonment for 
any person ‘“tholding any place of trust or profit 
under the government of the United States’’ to 
act as an agent or attorney for prosecuting any 
claim against the United States. Under this 
statute, the question has arisen in a recent case 
whether such an agreement to do what the stat- 
ute forbids is itself void. Fox v. Willis, 72S. W. 
Rep. 330. The decision of the Supreme Court of 
Kentucky in this case answers the question pro- 
pounded affirmatively, the court even going to 
the extent of holding that under the statute to 
which we have referred, a person who has entered 
into a contract with another to assist him in pro- 
secuting the claims of a city against the govern- 
ment, but who shortly afterwards accepts the post 
of minister to a foreign country, and holds such 
post during the prosecution of the claim, cannot 
recover any fee for the prosecution of the claim’ 
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Under this decision an attorney who happens 
to have pending any claims against the United 
States government which may eventually prove 
lucrative must carefully avoid any temptation to 
accept any position of ‘‘trust or profit’’ under the 
federal government. If he does accept such a 
position his previous labor counts for nothing, 
and he can recover no fee in the event of a suc- 
cessful issue. In the case under consideration, 
for instance, the lawyer had worked hard in 
association with another attorney to obtain for 
his clients, the city of Louisville, the enforcement 
ofa claim against the United States government. 
The two attorneys succeeded in recovering a little 
over $19,000, one-half of which under the contract 
belonged to them to be divided equally. In the 
meantime, however, and before the recovery of 
the amount referred to, the defendant intervener, 
one of the attorneys, was appointed United States 
minister to Hawaii and died before the money 
was paid. On his death, his widow, the admin- 
istratrix of his estate, intervened in a suit by the 
other attorney for the whole fee, claiming one- 
half of the amount of the fee on behalf of her 
deceased husband. The City of Louisville paid 
the amount of the fee into court and interpleaded 
the two contestants. The surviving attorney, in 
his reply to the representative of his deceased 
partner in this transaction, set up the statute 
already mentioned and recovered the full amount 
of the fee. 

The whole question in this case depends upon 
whether there is any distinction in their applica- 
tion to the validity of contracts between acts 
mala in se and mala prohibita, the latter being such 
acts which are not intrinsically wrong in them- 
selves but are prohibited by statute under penalty, 
and the former being against all natural and 
moral law. The law on this question is well stated 
in the Am. & Eng. Ency. (2d. Ed.), p. 939: 
‘In some early cases a distinction was taken in 
reference to the validity and enforcement of con- 
tracts between acts mala prohibita and acts mala 
in se, but in the words of an eminent jurist this 
‘has long since been exploded.’ It was not 
founded upon any sound principle, for it is 
equally unfit that a man should be allowed to 
take advantage of what the laws says he ought 
not to do, whether the thing be prohibited be- 
cause it is against good morals, or whether it be 
prohibited because it is against the interest of the 
state. When the statute expressly provides that 
a violation thereof shall be a misdemeanor, it 
would seem clear that it was the intention of the 
legislature to render illegal contracts violating 
the statute.”” The same principles are stated in 
the case of Steele v. Curle, 4 Dana, 384. In the 
case of Lindsay v. Rutherford, 17 B. Mon. 247, 
the court said: ‘‘A contract is void if prohibited 
by statute, though the statute only inflicts a pen- 
alty; because such a penalty implies a prohibi- 
tion. Ifthe contract be illegal, it makes no dif- 
ference, in point of law, whether the statute 
which makes it so has in view the protection 0 





the revenue or any other object. The question to 
be considered is, does the statute prohibit the 
contract attempted to be enforced?’’ In case of 
Ex parte Curtis, 106 U. S. 371, 27 L. Ed. 232, 
Chief Justice Waite characterized the legislation 
of congress on the subject of the disability of 
officers of the United States in matters of claims 
against the United States from the beginning of 
the government, and referred to section 5498 of 
the statutes, as prohibiting ‘“‘every officer of the 
United States or person holding any place of 
trust, profit or discharging any official function 
under or in connection with any executive de- 
partment of the government, from acting as an 
agent or attorney for the prosecution of any 
claim against the United States.” 

After referring to the authorities we have cited, 
the court in the principal case, said: ‘It is ad- 
mitted that A. 8. Willis [the deceased attorney], 
held the position of minister to Hawaii from this 
government from the last of the year 1893, until 
his death in 1897, and his case comes within the 
principles above referred to. The contract is in 
fact prohibited by section 5498 of the Revised 
Statutes of the United States, though the statutes 
only inflict a penalty, because the penalty implies 
a prohibition. If Mr. Willis, while an officer of 
the United States, as attorney, had prosecuted 
any claim against the United States, or assisted 
in the prosecution of such claim, he was liable to 
a fine of not more than $5,000 or imprisonment 
for not more than one year, or both; and, the 
penalty for doing the act being imposed, the act 
itself was prohibited by law. The court is of the 
opinion that his executrix is not entitled to re- 
cover any part of the fund as a fee for the prose- 
cution of the claim.”’ 








LEGISLATIVE INTERFERENCE WITH 
TRADES AND PROFESSIONS. 


Edmund Burke declared there is no such 
thing as liberty in the abstract, but that it 
is always bound up with and forms part of 
the customs and usages which distinguish one 
nation from another. The terms “‘liberty’’ 
and ‘‘freedom’’ do not occur in the body of 
the Federal Constitution, though the purpose 
of the entire instrument, as announced in 
the preamble, is to ‘‘secure the blessings of 
liberty to ourselves and our posterity.’’ The 
earlier amendments, intending to insure to 
the inhabitants of the states those rights 
which they feared were endangered by the 
compact, referred to ‘‘the free exercise’’ 
of religion, ‘‘freedom of speech,’ ‘‘free- 
dom of the press,’’ freedom from military 
imposition, and the right to assemble, bear 
arms and petition. These and the later 
amendments provided against loss of individ- 
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ual ‘‘liberty’’ without due process of law; 
and abolished slavery and involuntary servi- 
tude. Yet the term ‘“‘liberty,’’ thus freely 
used, is nowhere defined in the constitution ; 
it is left for judicial interpretation. 

If the citizen be unlawfully imprisoned, 
his constitutional protection is adequate, and 
the writ of habeas corpus restores him to his 
‘‘liberty.’’ If he publish his ideas upon 
government, or its abuses, he cannot be held 
to answer criminally for the expression of 
his views, since it is a part of his ‘‘freedom 
of speech’’ to criticise, with decency, what- 
ever he deems objectionable in the conduct 
of government ;! although he may be made 
to answer in damages if the publication be 
false and malicious or actionable as a libel 
per se.2 When, however, he attempts to 
conduct his business or profession in the 
manner best pleasing to himself, he is met 
by statutory regulations which he asserts are 
subversive of his ‘‘freedom’’ as a citizen. 
May his objection be well founded? In the 
light of decisions and judicial utterances in 
the United States, does the term ‘‘liberty,’’ 
as used in the Federal Constitution, include 
the right to pursue a vocation free from 
unreasonable regulations by state statute? 

Blackstone, in his Commentaries, regards 
‘‘liberty’’ as embracing merely the ‘‘power 
of locomotion, of changing situation, or mov- 
ing one’s person to whatever place one’s in- 
clination may direct without imprisonment or 
restraint, unless by due course of law.’’® 
It is probable that the thirty-ninth article of 
Magna Charta, upon which the Fourteenth 
Amendment to the constitution was princi- 
pally based, comprehended in this word 
only freedom of the person from restraining 
force,* and we are not without declarations 
by courts in this country, to the effect that 
‘“‘liberty’’ refers to the right of locomotion 
and absence of illegal personal restraint.5 In 


1 Cooley’s Const. Limitations (6 Ed.), 518; Cooley’s 
Principles of Const. Law, 304, 306, 307. 

® King v. Root, 4 Wend. (N. Y.) 113; Lewis v. Few, 
5 Johns. 1; Burke v. Mascarich, 81 Cal. 302, 22 Pac. 
Rep. 673; Randall v. Evening News, 79 Mich. 266. 7 L. 
R. A. 390, 44 N. W. Rep. 763; Upton v. Hume, 24 Oreg. 
420, 33 Pac. Rep. 810. 

31 Blackstone’s Com. 134. 

41 Blackstone’s Com. 127, 140. 

5 Inre Marshall, 102 Fed. Rep. 324; City of St. Louis 
v. Roche, 128 Mo, 541, 31S. W. Rep. 915; Pinkerton vy. 
Verberg, 78 Mich. 573, 7 L. R. A..607, 44 N. W. Rep. 
579. 





the United States it has been held, however, 
that, broadly interpreted, the term signifies 
the right not only of freedom from actual 
servitude, imprisonment, or restriction, but 
the right of every man to use his faculties in 
all lawful ways, to live and work where he 
will, to earn his livelihood in any lawful call- 
ing; and that all laws which impair or tram- 
mel these rights, which limit one in his choice 
of a trade or profession, or confine him to 
work or live in a specified locality, or restrain 
his otherwise lawful movements, are infringe- 
ments upon his fundamental rights of liberty, 
which are, nevertheless, subject to reason- 
able regulation by the legislature under its 
so-called ‘‘police,’’ or paternal, power.® In 
a later decision of the same court, the signi- 
ficance of the word is ‘‘not cramped into a 
mere freedom from physical restraint of the 
person of the citizen, as by incarceration, but 
is deemed to embrace the right of man to be 
free inthe enjoyment of the faculties with 
which he has been endowed by his Creator, 
subject only to such restraints as are neces- 
sary for the common welfare.’’? 

Whatever may have been the original mean- 
ing of this term, when the constitution and 
earlier amendments were adopted, its purport 
has been settled by federal and state courts, 
and must now be understood to embrace the 
right to follow a calling or conduct a trade 


6 In re Jacobs, 98 N. Y. 98. 

7People v. Marx, 99 N. Y. 377. Accord: see, 
Slaughter House Cases, 16 Wall. 36, per Bradley and 
Swayne, J.J.; Butchers Union Co. v. Crescent City 
Co., 111 U. S. 746, per Bradley and Field, J. J.; 
Powell v. Pennsylvania, 127 U. S. 678, per Field, J.; 
Hooper v. California, 155 U. S. 648, 662; Allgeijer v. 
Louisiana, 165 U. S. 578, 588; Helena v. Dwyer, 64 
Ark, 424, 39 L. R. A. 266, 42S. W. Rep. 1071; Ex parte 
Jentzsch, 112 Cal. 408, 32 L. R. A. 664, 44 Pac. Rep. 
803; Frorer v. People, 141 Ill. 171, 31 N. E. Rep. 395; 
Braceville Coal Co. vy. People, 147 Ill. 66, 22 L. R. A. 
340, 35 N. E. Rep. 62; Ritchie v. People, 155 Ill. 98, 29 
L. R. A. 79, 40 N. E. Rep. 454; Bailey v. People, 190 
Ill. 28, 54 L. R. A. 838; Kuhn vy. Detroit, 70 Mich. 534, 
388 N. W. Rep. 470; State v. Loomis, 115 Mo. 307, 21 L. 
R. A. 789, 22S. W. Rep. 350; State v. Julow, 129 Mo. 
163, 172, 39 L. R. A. 297, 31S. W. Rep. 781; Low v. 
Rees Co., 41 Neb. 127, 145, 24 L. R. A. 402, 59 N. W. 
Rep. 362; People v. Gillison, 109 N. Y. 390, 17 N. E. 
Rep. 343; People v. Rosenburg, 138 N. Y. 410, 416, 34 
N. E. Rep. 285; People v. Warden City Prison, 157 N. 
Y. 116, 51 N. E. Rep. 1006; People v. Coler, 166 N. Y. 
1, 59 N. E. Rep. 716; Buffalo v. Collins Baking Co., 39 
N. Y. (App. Div.) 434; Palmer v. Tingle, 55 Ohio St. 
423, 45 N. E. Rep. 318; Godcharles v. Wigeman, 113 
Pa. St. 431, 437, 6 Atl. Rep. 654; State v. Goodwill, 33 
W. Va. 179, 6 L. R. A. 621, 10S. E. Rep. 285. 
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free from legislative control except in so far 
as the public necessities require the imposi- 
tion of restrictions. What, then, is the scope 
of the legislative power over trades and pro- 
fessions, and within what limits may every 
man feel secure from interference when he 
embarks his capital in business? 

The state is imtimately concerned with the 
health of the community. If a particular 


trade threatens to occasion illness among 
those connected in anywise with it, the 
danger may be forestalled by statute.® 

Upon the same ground, among others, are 
the acts justified, requiring a license for the 
practice of medicine, dentistry, pharmacy, 
plumbing, and the like;* as are also the stat- 
utes confining to one locality the slaughter of 
cattle or the sale of meat,!® and those limit- 
ing the number of successive hours or days 
during which laborers shall be employed.!! 
Not only is the sovereign concerned with the 
health of the inhabitants, but their comfort 
and enjoyment of life are matters of the ut- 
most importance; and, if unduly interfered 
with, the people may invoke the legislative 
power, although life and health be not endan- 
gered. Hence it is that any business which 
is likely to become a nuisance may be prohib- 
ited from thickly settled localities.? 

The state is parens patriae, and when the 
morals of the people are involved, it may, in 


8 Stolz v. Thompson, 44 Minn. 271, 46 N. W. Rep. 
410 (requiring labels on alum baking powder); Ez 
purte Bryd, 84 Ala. 17, 4 So. Rep. 397 (sale of meat) ; 
Newsom vy. Galveston, 76 Tex. 559, 7 L. R. A. 797, 13 
S. W. Rep. 368 (sale of meat); State v. Snow, 81 Iowa, 
642, 11 L. R. A. 355, 47 N. W. Rep. 777; People v. 
Ewer, 36 N. E. Rep. 4 (N. Y.), 141 N. Y. 129, 25 L. R. 
A. 794 (children as ballet dancers). 

® Dent v. West Virginia, 129 U. 8. 114 (physician) ; 
Gray v. Connecticut, 159 U.S. 74, 77 (pharmacist) ; 
Hawker v. People, 18 Sup. Ct. Rep. 573 (physician) ; 
State v. Webster, 150 Ind. 607, 50 N. E. Rep. 750 (phy- 
sician); People vy. Phippin, 70 Mich. 6, 37 N. W. Rep. 
888 (physician); Singer v. Maryland, 72 Md. 464, 8 L. 
R. A. 551, 19 Atl. Rep. 1044 (plumber); State v. Hath- 
away, 115 Mo. 36, 47, 21S. W. Rep. 1081; State v. 
Heineman, 80 Wis. 253, 49 N. W. Rep. 818 (pharma- 
cist). 

10 Slaughter House Cases, 16 Wall. 36; Ash v. Peo- 
ple, 11 Mich. 347; Buffalo v. Webster, 10 Wend. 102; 
Jacksonville v. Ledwith, 26 Fla. 163, 206,9 L. R. A. 
69, 7 So. Rep. 885. 

11 Holden v. Hardy, 169 U. S. 366; Commonwealth 
v. Hamilton Co., 120 Mass. 383; People v. Havnor, 149 
N. Y. 195, 37 L. R. A. 689, 48 N. E. Rep. 541 (writ of 
error dismissed in 170 U. S. 408). 

12 Boyd v. Alabama, 94 U. 8. 645; Fertilizing Co. v. 
Hyde Park, 97 U. S. 659. 





the exercise of this paternal right, materially 
interfere with the freedom of conducting cer- 
tain trades or callings. If the business in 
question be deemed of doubtful utility, from 
an ethical standpoint, it may be subjected to 
rigid regulations ;!* and if public opinion, 
expressing itself through the legislature, con- 
siders the occupation a positive detriment 
to the morals of the community, it may' 
be proscribed altogether.1* In the event 
that a particular occupation is necessarily 
hazardous and imperils the life, limbs or 
property of those engaged in it, the rights of 
the public override those of the individual 
conducting the dangerous business, and the 
latter may be compelled to mitigate the haz- 
ard by such reasonable means as are indi- 
cated by law.!® 

The safety of the citizen respecting his 
property is further protected by laws 
whose object isto secure him from fraud 
and imposition. The manufacture and sale 
of food products, harmless in themselves, 
or of other merchandise, may be for- 
bidden or regulated by statute, since 
the tendency of their sale is to mislead 
the public into purchasing an inferior article 
instead of the one of a higher grade which 
they suppose they are obtaining.’® The acts 
prohibiting the sale of adulterated milk are 


13 Hx parte Smith and Keating, 38 Cal. 702 (amuse- 
ments in saloons forbidden); Daniels v. State, 150 
Ind. 348, 50 N. E. Rep. 74 (regulating saloons) ; Trasi- 
ger v. Gray, 73 Md. 250, 9 L. R. A. 780, 20 Atl. Rep. 
905 (regulating saloons); State v. Considine, 16 Wash. 
358, 47 Pac. Rep. 755 (Wash.) (forbidding employ- 
ment of females in saloons). 

14 Beer Co. v. Massachusetts, 97 U.S. 25: Stone v. 
Mississippi, 101 U. S. 814; In re Rahrer, 140 U. S. 545; 
State v. Woodward, 89 Ind. 110; Lincoln v. Smith, 27 
Vt. 328, 346; Reynolds v. Geary, 26 Conn. 179. 

15 Barber v. Connolly, 113 U.S. 27; Soon Hing v. 
Crowley, 113 U.S. 708; Smith v. Alabama, 124 U. S. 
465; Missouri Ry. Co. v. Mackey, 127 U. 8. 205; Minn. 
Ry. Co. v. Herrick, 127 U. 8. 210; Nashville Ry. Co. v. 
Alabama, 128 U. S. 96; Minn. Ry. Co. v. Emmons, 149 
U. S. 364; N. Y. R. R. Co. v. Bristol, 151 U. S. 556; 
Chicago Ry. Co. v. Pontius, 157 U. S. 209; Tullis y. R. 
R. Co., 175 U. 8. 848; Ex parte Moynier, 65 Cal. 33, 2 
Pac. Rep. 728; Daniels v. Hilgard, 77 Ill. 640; Durant 
vy. Lexington Co., 97 Mo. 62, 10S. W. Rep. 484; Thorpe 
v. Rutland Co., 27 Vt. 149. 

16 Powell v. Penn., 127 U. S. 678; Plumley v. Mass 
155 U. S. 461; Zn re Brosnahan, 18 Fed Rep. 62; 
Humes y. Ft. Smith, 98 Fed. Rep. 857; State v. Ad- 
dington, 77 Mo. 110; State v. Addington, 12 Mo. App. 
214; People v. Arensberg, 105 N. Y. 123, 11 N. E. Rep. 
277; Commonwealth v. Paul, 170 Pa. 284, 24 Atl. Rep. 
78, 30 L. R. A. 396 (reversed in 171 U. 8.1). 
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similarly supported upon the doctrine last 
above stated, rather than by the theory that 
the health of the public demands such inter- 
dictions of the traffic.17 Under the same 
branch of legislative power fall those enact- 
ments forbidding the refilling of stamped and 
registered bottles with other contents, after 
the original liquids, purchased from the man- 
ufacturer, have been withdrawn,!* laws re- 
garding pawn shops,!* and money broKers,?° 
and the so-called ‘*Truck-Store Acts’’ pro- 
hibiting the payment of employees by any 
check or order upon a company store, requir- 
ing payment in cash or its equivalent.?2)_ By 
the same principle are justified the familiar 
acts requiring a license from peddlers before 
they may ply their trade. As said by the 
Federal Supreme Court in considering the 
purpose, of such a regulation: ‘‘Its object, 
in requiring peddlers to take out and pay for 
licenses, and to exhibit their licenses on de- 
mand, to any peace officer or to any citizen 
householder of the county, appears to have 
been to protect the citizens of the state 
against the cheats and frauds, or even thefts, 
which, as the experience of ages has shown, 
are likely to attend itinerant and irresponsi- 
ble peddling from place to place, and from 


door to door.’’?? 
The legislative right of interference with 


trade or business is not confined to the exer- 
cise of the ‘‘police power,’’ as above classi- 
fied. In numerous cases where none of the 
foregoing principles applies, laws have been 
upheld which lay heavy burdens upon indus- 
try and traffic, notably, by fixing the rates to 
be charged in such business. In such in- 
stances, as in those above cited, there is 
a conflict between the interests of the pub- 


17 Commonwealth v. Waite, 11 Allen, 264; People v. 
West, 106 N. Y. 293, 12 N. E. Rep. 610; State v. Smyth, 
14 R. I. 100; Polinsky v. People, 73 N. Y. 70; Com. v. 
Carter, 132 Mass. 12. 

18 Mullins v. People, 24 N. Y. 399; People v. Can- 
non, 1389 N. Y. 32, 34 N. E. Rep. 759. But see Bell v. 
Gaynor, 36 N. Y. Supp. 122. 

19 Grand Rapids v. Braudy, 105 Mich. 670, 32 L. R. 
A. 116, 64. N. W. Rep. 29. 

20 Baker v. State, 54 Wis. 368,12 N. W. Rep. 13. 

21 Hancock v. Yaden, 121 Ind. 366, 6 L. R. A. 576, 23 
N. E. Rep. 253;State v. Peel Coal Co.,36 W. Va. 802,819, 
15 8. E. Rep. 1000. But see Contra State v. Loomis, 
115 Mo. 307, 21 L. R. A. 789, 228. W. Rep. 350. 

22 Emert v. Missouri, 156 U. 8S. 296; Fichlen v. 
Shelly Co. District, 145 U. S. 1; Brennan v. Titusville, 
156 U. S. 296; Chicago v. Bartee, 100 Ill. 51, 61; Mar- 
tin v. Rosedale, 130 Ind. 109, 112, 29 N. E. Rep. 410. 





lie and those of the individual, and the latter 
yiell. Ifthe business be operated under a 
franchise or license, and not as a matter of 
common right, it is subject to control by the 
law-making power, as in the case of ferries or 
the sale of intoxicants.?* If the business be 
one to which the right of eminent domain is 
incident, or if it be aided by taxation, the 
state justly retains the implied power to reg- 
ulate rates; for the business is peculiarly 
‘*public’’ in the sense that those who conduct 
it are virtually exercising powers possessed 
by the state itself, and delegated to the indi- 
vidual or corporation. Were such powers 
not subject to regulation for the public inter- 
est, the state would be enabled to abdicate 
the important trust devolving upon it, namely, 
the just supervision and control of whatso- 
ever may impair the common rights of the 
people. ? 4 

A further class of business activities within 
the power of regulation by the state comprises 
those in which privileges are granted in the 
public highways. Here, also, the exceptional 
rights possessed by the grantee are necessarily 
controlled by the legislative power, lest they 
be used oppressively,?° and in cases where 
exclusive privileges are granted by the state 
(in their nature constituting a monopoly), the 
legislature may regulate their exercise for the 
benefit of the public who are the real benefi- 
ciaries under the grant.?® If the business in 
question be intimately connected with the 
welfare of the people, whether from the fact 
that it can affect many lines of commerce to 
their detriment, or because a virtual monopoly 
exists (though not specially created by the 
legislature), or because the business is one 
pertaining to the necessaries of life, it may 
be controlled by law to some extent. Hence 
it is held that the business of grain and other 
warehousemen is ‘‘public’’ in its nature, since 
its vital relationship to many departments of 
trade demands that warehouse charges be 


% Com. v. Covington Bridge, 21 S. W. Rep. 1042 
(Ky.); Wiggins Co. v. E. St. Louis, 107 U. 8. 365; Tug- 
well v. Eagle Co., 74 Tex. 480,9 S. W. Rep. 120, 13 S. 
W. Rep. 654; Cooley’s Princ. Const. Law, p. 259. 

4 Peikv. N. Y. Ry. Co., 94 U. S. 164; C. B. & Q. R. 
R. Co. v. Iowa, 94 U. S. 155; R. R. Commission Cases, 
116 U. 8. 307; Dow v. Biedelman, 125 U. S. 680: Chi- 
eago Ry. Co. v. Wellman, 143 U. S. 339; Smith v. 
Ames, 169 U. 8.466; Wellman y. Ry. Co., 83 Mich. 
592, 47 N. W. Rep. 489. 

25 N. O. Gas. Co. v. La. Light Co., 115 U. S. 650. 

26 Slaughter House Cases, 16 Wall. 36. 
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regulated by statute.?7 Likewise the rates 
charged by water companies are a proper 
subject for statutory regulation, especially 
when the supply is controlled by a mon- 
opoly ;?8 and the same rule has been applied 
to statutes controlling natural and artificial 
gas companies,” to public mills,*° telephone 
companies,*! telegraph companies,*? and 
stock yard companies.*® 

Any classification of the powers of the 
legislature must necessarily be incomplete. 
After all is said, there remains a residuum 
of authority in the state to be summoned 
into activity only when the necessity for 
its exercise arises. It becomes, there- 
fore, as impossible to declare in what di- 
rection this power may next move as it is to 
foretell the varied opinion of future legisla- 
tors as to what will conduce to the public wel- 
fare. Wecan only say this or that regula- 
tion has been deemed justifiable to the law- 
making and law interpreting branches of gov- 
ernment, on grounds of general policy. When, 
therefore, a law is upheld forbidding the re- 
moval or transportation of cotton in the seed 
between sunset and sunrise of the succeeding 
day, except for storage,** or prohibiting re- 
bating of insurance premiums by agents,*° or 
regulating the hours on Sunday when barbers 
may serve their customers, or prohibiting 
such labor altogether upon the first day of 
the week,*® or regulating the weight of bread 


27 Munn. v. Illinois, 94 U. 8. 113; Budd v. N. Y., 148 
U.S. 517: Brass v. Stoeser, 153 U. 8S. 391. Nash v. 
Page, 80 Ky. 539; Del. R. R. Co. v. Central Stock Yards 
Co., 45 N. J. Eq. 50, 60,6 L. R. A. 855, 17 Atl. Rep. 
146; People v. Budd, 117 N. Y. 1,5 L. R. A. 559, 22 N. 
E. Rep. 570, 682, affirmed in effect, 163 U. S. 517. 

23 Spring Valley Water Works vy. Schottler, 110 U. 
S. 347, 354; Spring Valley Water Works v. Bartlett, 


16 Fed. Rep. 615. 

22 Ohio Oil Co. v. Indiana, 177 U. 8. 190; State v. 
Gas Co., 34 Ohio St. 572; Zanesville v. Gas Co., 47 
Ohio St. 1, 23 N. E. Rep. 55; State v. Ohio Oil Co., 150 
Ind. 21, 47 L. R. A. 627, 49 N. E. Rep. 809. 

30 State v. Edwards, 86 Me. 102, 25 L. R. A. 504, 29 
Atl. Rep. 947. 

31 Hockett v. State, 105 Ind. 250, 5 N. E. Rep. 178; 
Central Union Co. vy. State, 118 Ind. 194, 19 N. E. Rep. 
604; Webster Telephone Case, 17 Neb. 126, 22 N. W. 
Rep. 237; State vy. Telephone Co., 46 Ohio St. 296. 

82 C. and P. Tel. Co. v. B. and O. Tel. Co., 66 Md. 
399, 7 Atl. Rep. 809. 

38 Cotting v. Kansas City Stock Yards Co., 79 Fed. 
Rep. 679; Same y. Same, 82 Fed. Rep. 850. 

34 Davis v. State, 68 Ala. 58. 

35 People v. Formosa, 131 N. Y. 
492. 

36 Petit v. 


478, 30 N. E. Rep. 


Minn. 177 U. S. 164; State v. Petit, 74 








sold in the loaf,*7 or determining the hour at 
which restaurants must close,*® or regulating 
the dimensions of shingles,*’ or requiring the 
sale of grain to be by the bushel and not by 
the bag,*® weare to consider each case as 
decided under precisely the same principle, 
which is, that in the opinion of the legislature 
and juages there exists a demand for inter- 
ference by statute so wide-spread and urgent 
that the public will suffer more serious dam- 
age from the continuance of present condi- 
tions than if the individuals engaged m or 
directly affected by the particular trade or 
calling are discommoded. 

It is not to be supposed, however, that 
personal liberty in pursuing a chosen occupa- 
tion is enjoyed at the mere whim or pleasure 
of legislators. There is no application of the 
power to regulate but has its recognized lim- 
itations. If, under the guise of a health pro- 
vision, there is an unfair and arbitrary inter- 
ference with trade, it is unconstitutional ; not 
because it is unreasonable, for it is ques- 
tionable if this objection alone will ever 
render a law invalid,#! but because it 
lays a burden upon the specific vocation 
without justification found in the public 
necessities and thereby deprives of their lib- 
erty the citizens engaged in such trade;*? 
likewise a statute forbidding the use of gifts, 
premiums or trading stamps as an inducement 
for purchasers to buy is unconstitutional, if 
it applies to all gift enterprises irrespective 
of any lcttery or gambling- feature they may 
or may not contain; for such laws cannot be 
upheld on the theory that they promote the 
morals of the community, and their effect is 
oppressive and unjust.*? So, too,the public 


Minn. 376,77 N. W. Rep. 225: People v. Bellet, 99 
Mich, 151, 22 L. R. A. 696, 57 N. W. Rep, 1094. 

87 Mobile v. Yuille, 3 Ala. 137; People v. Wagoner, 
86 Mich. 594, 13 L. R. A. 286, 49 N. W. Rep. 609. And 
see Paige v. Fazackerly, 36 Barb. 392. But see Contra 
Buffalo y. Collins Baking Co., 39 App. Div. (N. Y.) 
434, 57 N. Y. Supp. 347. 

58 State v. Freeman, 38 N. Y. 426. 

39 Wheeler v. Russell, 17 Mass. 258, 281. 

40 Eaton v. Kegan, 114 Mass. 433. 

41 Cooley’s Prine. Const. Law, 8, 166, 168, 245, Note 
; State v. Peel Splint Coal Co., 36 W. Va. 802, 811, 15 
S. E. Rep. 1000. 

# Harding v. People, 160 Ill. 459, 48 N. E. Rep. 624; 
Edenv. People, 161 Ill. 296, 32 L. R. A. 659, 43 N. E. 
Rep. 1108; Chicago v. Netcher, 183 Ill]. 104, 48 L. R. A. 
261, 55 N. E. Rep. 707; Bailey v. People, 109 Ill. 28, 54 


L. R. A. 838, 60 N. E. Rep. 98; Zn re Jacobs, 98 N. Y. 


98, 
_#People y. Gillson, 109 N. Y. 390,17N. E. Rep 
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safety cannot be made a cloak for unfair regu- 
lations whose object is plainly to drive one 
class of persons out of business and which 
cannot be supported as a police measure; a 
notable instance of which is the ‘laundry 
legislation’ directed against the Chinese. ** 

Neither can laws be justified upon the 
theory that they prevent imposition upon the 
public or upon large classes of individuals, if 
they operate to limit the free right to contract 
upon subjects not in themselves obnoxious to 
law or against the public interest. Hence en- 
actments rendering void all waiver of damage 
for personal injuries executed by employees 
to their employers are unconstitutional, as an 
undue interference with the right of contract. **® 
The same rule has been applied in some juris- 
dictions to laws forbidding the use of checks 
or orders on company stores in payment of 
wages,‘® and to statutes requiring payment 
of wages by corporations to be made each 
week. *? 

Over against the large powers possessed by 
the state legislatures to control trade, stand 
the general prohibitions of the constitution, 
against interference with interstate commerce, 
the taking of private property without due 
process of law and depriving citizens of equal 
protection of the laws. Whether the regula- 
tion be by virtue of the ‘‘police power,’’ for 
the sake of the public health, comfort, morals, 


348; Com. v. Emerson, 165 Mass. 146; State v. Dalton, 
48 L. R. A. 75,22 R.I. 77,46 Atl. Rep. 234; Long v. 
State, 74 Md. 565, 12 L. R. A. 425, 22 Atl. Rep. 4. But 
see Contra Humes vy. Fort Smith, 93 Fed. Rep. 857; 
Lansburgh v. Dist. Columbia, 56 Alb. L. Jour. 488. 

“Stockton Laundry Case, 26 Fed. Rep. 611; Jn re 
Sam Kee, 31 Féd. Rep. 680; Jn re Hong Wah, 82 Fed. 
Rep. 523. 

4 Shaver v. Penn. Co., 71 Fed. Rep. 931; Ramsey v. 
People, 142 Ill. 380, 17 L. R. A. 853, 32 N. E. Rep. 364; 
Ritchie v. People, 155 Ill. 98, 29 L. R. A. 79, 40 N. E. 
Rep. 454; Harding v. People, 160 Ill. 459, 32 L. R. A. 
445, 43 N. E. Rep. 624; Shaffer v. Union Co., 55 Md. 81; 
State v. Julow, 129 Mo. 163, 29 L. R. A. 257, 31 8. W. 
Rep. 781; Godcharles v. Wigeman, 113 Pa. St. 431, 6 
Atl. Rep. 354; State v. Goodwill, 33 W. Va. 179, 181, 6 
L. R. A. 621,10 S. E. Rep. 285. And See Millett v. 
People, 117 Ill. 294, 7 N. E. Rep. 631; Jones v. Hotel 
Co., 79 Fed. Rep. 477. 

46 Com v. Perry, 155 Mass. 117, 14 L. R. A. 325, 28 N. 
E. Rep. 1126; State v. Loomis, 115 Mo, 307, 21 L. R. A. 
789, 22S. W. Rep. 350. Contra Hancock v. Yaden, 121 
Ind. 366, 6 L. R. A. 576, 23 N. E. Rep. 253. 

47 Frorer v. People, 141 Ill. 171, 16 L. R. A. 492, 31 N. 
E. Rep. 395; Braceville Coal Co. vy. People, 147, Tl. 66, 
22 L. R. A, 340, 35 N. E. Rep. 62; Leep v. Ry. Co., 58 
Ark. 407, 28 L.R. A. 264,25 S. W.. Rep. 75. But see 
Opinion of Justices, 163 Mass. 589, 





safety, or protection against fraud and impo- 
sition, or be direeted toward rights granted 
or secured by the state, or relate to public 
operations and branches of trade; if there be 
a substantial invasion of the powers of con- 
gress over interstate commerce or a denial of 
the rights of citizens of other states to trade 
within the particular state,the law is invalid.‘ § 
So, if the ‘‘regulation’’ be palpably unreason- 
able and amounts to confiscation by practi- 
cally destroying the value of the business, the 
constitutional provision against taking prop- 
erty without due process of law operates to 
defeat the legislation.*® Finally, although 
the public welfare may demand a broad scope 
for the exercise of the legislative function, in 
the final analysis it is the judge upon the 
bench and not the legislator in the general 
assembly who makes or unmakeslaw. No 
matter how firmly the latter may convince 
himself of its excellence, if the mind of the 
judge perceives no valid reason for sustain- 
ing a law restricting the freedom of exercis- 
ing a trade or occupation, but such enact- 
ment appears to him arbitrary, unreasonable 
and oppressive, it will be declared void; for 
the ‘‘freedom’’ of the citizen rises supreme 
over the attempted infringement.°° The 
legislature may declare what it considers a 
reasonable regulation, and every presumption 
will be indulged in favor of the statute it 
enacts; but if it misjudge the public neces- 
sity, the question becomes judicial, not legis- 
lative, and the statute is annuled, that the 
‘‘liberty’’ of the citizen may be protected. 
Henry M. Dow ina. 
Indianapolis, Ind. 


48 Railroad Co. v. Husen, 95 U. S. 465; Minn. v. Bar- 
ber, 136 U. S. 318; Brummer v. Rebman, 138 U. S. 78. 

49 Georgia Banking Co. v. Smith, 128 U. S. 174 179; 
Chicago Ry. Co. v. Minn. 134 U. S. 418, 458; Reagan v. 
Farmers’ Loan Co., 154 U. S. 362, 397, 399; St. Louis 
Ry. Co, v. Gill, 156 U.S. 649; Covington Co. v. Sand- 
ford, 164 U. S. 578, 592; Smyth v. Ames, 169 U. S. 466, 
526; Toledo Ry. Co. v. Jacksonville, 67 Ill. 37. 

50 Thomas vy. Hot Springs, 34 Ark. 553 (restricting 
drumming for physicians) ; People v. Hagan, 71 N. Y. 
Supp. 461 (punishing sale of tickets by scalpers); 
Ruhstrat v. People, 185 Ill. 133, 49 L. R. A. 181, 57 N. 
E. Rep. 41 (forbidding use of United States flag for 
advertising). 
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MUNICIPAL CORPORATIONS—CONSTITUTION- 
ALITY OF ORDINANCE REQUIRING UNION 
LABEL. 

MARSHALL & BRUCE CO. v. CITY OF NASH- 

VILLE. 


Supreme Court. of Tennessee, January 24, 1903. 

1. Where a city charter required all goods furnished 
the city to be supplied by the lowest responsible bid- 
der, an ordinance was invalid which provided that all 
city printing should bear a union label. 

2. A city, in pursuance of an illegal ordinance, in 
advertising for bids for city printing inserted a pro- 
vision that all work must bear the union label. The 
contract was awarded to a bidder who made no such 
express stipulation in his bid. Held that he was 
authorized to ignore the provision of the advertise- 
ment, and might refuse to comply therewith in fur- 
ishing the goods. 

3. A city in pursuance of an illegal ordinance, in 
advertising for bids for printing inserted a provision 
that all work must bear the union label. Held that, 
in the absence of proof, it would be presumed that 
all knew that the provision was invalid, and that they 
might ignore it, and that no restriction in the bidding 
resulted therefrom, and therefore a contract awarded 
to the lowest bidder was binding on the city. 


WILKES, J.: This is a bill against the mayor and 
city council of Nashville to recover $83.05 and in- 
terest for stationery furnished and printed for the 
city. The city concedes that the accou::t is cor- 
rect as to items and amounts, but declines to re- 
ceive the goodsand pay the bill therefore on the 
ground that the stationery does not bear the union 
label of the Nashville Allied Trades Council, or 
the label enacted by the International Typogra- 
phical Union. 

It appears that on December 11, 1897, the city 
council of Nashville passed the following ordi- 
nance: 

‘Section 1. Be it enacted that all city printing 
shall bear the union label of the Nashville Allied 
Trades Council or the label enacted by the Inter- 
national Typographical Union. 

‘“‘Sec. 2. That this ordinance shall take effect 
from and after its dassage, the welfare of the city 
requiring it.” 

It appears further that in February, 1901, the 
city, being in need of blank books and stationery 
over the value of $50, solicited competitive bids 
therefor, specifying what was desired, and com- 
plainant, being the lowest bidder, was awarded 
the contract to furnish the goods, and, under its 
bid and contract, manufactured the articles speci- 
fied, according to specification, and delivered 
some of the letter heads embraced in the order in 
Mareh, 1901. After the manufacture of all the 
items specified, and the advance delivery of the 
letter heads mentioned, the city notified com- 
plainant that it would refuse to receive the goods 
upon the sole and only ground that they did not 
bear the union label prescribed by the ordinance, 
and refused to pay for the goods for the same 
reason, and thereupon re-let the .work to the 
Brandon Printing Company at an advanced price 
of 381-2 percent. The bill is filed to recover 





the amount of complainant’s bill, and to have the 
ordinance in question declared unreasonable, null 
and void. The city insists upon the validity of 
the ordinance, and that complainants knew of its 
existence when they made their bid, and agreed 
to abide by it in the event the contract was 
awarded to them, and upon both grounds deny 
any right of recovery. The chancellor heard the 
case on proof, and held the ordinance null and 
void because in conflict with the provisions of the 
charter of the city, and gave complainant judg- 
ment for the amount of the bill and costs. The 
city appealed, and in the court of chancery ap- 
peals assigned two errors: First, that the chan- 
cellor erred in holding the ordinance void, and 
that it was not in the power of the city to pass the 
same; second, that even if the ordinance be held 
void, the complainant nevertheless agreed to 
place the union label upon the stationery, and 
was bound by its agreement, and, unless complied 
with, it could not recover. 

The charter of the city requires that all goods 
and supplies furnished the city, amounting to 
over $50, must be let out at competitive biddings 
to the lowest responsible bidder. We are of opin- 
ion that the ordinance in question is clearly in 
conflict with the spirit, purpose and letter of the 
charter, and is invalid and void. Itis moreover, 
class legislation, contrary to public policy and to 
the constitution of the state, because plainly dis- 
criminative in its character. All the authorities 
to which we have access so hold in regard to 
similar ordinances and statutes, and we have been 
able to find none to the contrary. Wecite the 
following from among many others: Davenport 
v. Walker (Sup.), 68 N. Y. Supp. 161; Holden v. 
City of Alton (Ill.),53 N. E. Rep. 656; City of 
Atlanta v.Stein (Ga.),36 S. E. Rep. 932,51 L. R.A. 
335; Adame v. Brenan, 177 Ill. 194, 52 N. E. Rep. 
314, 42 L. R. A. 718, 69 Am. St. Rep. 222; Fiske 
v. People (Ill.), 58 N. E. Rep. 985, 62 L. R. A. 
291; State v. Loomis, 115 Mo. 307, 228. W. Rep. 
350, 21 L. R. A. 789; In re Jacobs, 98 N. Y. 98, 50 
Am. Rep. 636; People v. Gillson, 100 N. Y. 389, 
17 N. E. Rep. 343, 4 Am. St. Rep. 465. 

We give a short synopsis of several cases to 
illustrate the holdings: 

Holden vy. City of Alton (Ill., April 17, 1899), 58 
N.E. Rep. 556: The charter of the city of Alton 
provided that all printing and contracts for sta- 
tionery should be let to the “lowest bidder”? un- 
less the amount of the contract price was under 
$10. Charles Holden proposed at a competitive 
bidding, under seal, to print certain bonds for the 
city for $18.25. The Sentinel-Democrat Printing 
Company bid $22.85 for the same work. An ordi- 
nance was pending before the council, but had not 
become a law, to the effect that no city printing 
should be let to any one who could not fur- 
nish the union label. Mr. Holden could not, 
but the Sentinel-Democrat Printing Company 
could. The letting of the contract was de- 
layed until the ordinance could be passed. 
This being done, the contract was let to the 
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Sentinel-Democrat Printing Company, and the 
bid of Holden refused, solely and alone on 
the ground that he could not show the union 
label. Holden was a stationer of good standing, 
entirely responsible, and a taxpayer of the city. 
He filed a bill to enjoin the Sentinel-Democrat 
Printing Company from carrying out the con- 
tract, and the city from paying him therefor. 
Nothing had been done in that direction when the 
bill was filed, but pending the final decision the 
city paid him anyway. The court held that the 
fact that Holden was a bidder did not impair his 
right to bring the bill as a taxpayer. The court 
further said that, even if the ordinance had been 
approved before the bidding, the case would not 
have been altered; that the statute or charter re- 
quired the contract to be let to the lowest bidder; 
and that this ‘“‘implied equal opportunity and 
freedom in all who might choose to bid.”” The 
court said, that, while in many cases there might 
be ground for the exercise of discretion, here there 
was no attempt to exercise any discretion as to the 
qualification or facilities of bidders, and that a re- 
fusal upon the ground upon which Holden was 
refused was ‘‘merely the imposition of a greater 
burden on the taxpayers, through an attempted 
abuse of power.’’ As the money was paid after 
the bill had been filed, restitution to the city was 
directed. 

City of Atlanta v. Stein (Ga. August 9, 1900), 36 
8. E. Rep. 932: The charter of Atlanta does not 
require the public printing to be let to the lowest 
responsible bidder, but leaves to the municipal 
authorities a wide discretion. An ordinance was 
passed by the city requiring all printing used by 
the city to bear the union label, and directing all 
advertisements soliciting bids to so state. Print- 
ing was advertised for,it being stated that no bids 
could be accepted for printing which could not 
bear the union label. There were four union and 
15 nonunion printing establishments in Atlanta at 
that time. The nonunion men were not allowed 
to bid, and evidence was introduced tending to 
show that they could have bid less than the lowest 
union bid. The work was awarded to the Pease 
Printing Company, a union establishment. 
Thereupon Mr. Stein filed a bill, as a citizen and 
taxpayer, to enjoin the execution of this contract. 
The injunction was granted upon the ground that 
the ordinance was void because it tended to de- 
feat competition and encourage monopoly. The 
court said that it was ‘‘not within the power of 
municipal authorities to enact legislation of this 
kind.*’ This ordinance cut off the power to fully 
and freely exercise the discretion which the pub- 
lic good required to be exercised, and it was 
therefore void. The injunction was granted. 

Adams y. Brenan, 177 Ill. 194, 52'N. E. Rep. 
314, 42 L. R. A. 718, 69 Am. St. Rep. 222: The 
board of education in Chicago entered into an 
agreement with a workingmen’s union, known as 
the **Building Trades Council,”* to the effect that 
the board would insert in all contracts for work 
on school buildings a provisiom that;union men 





only should be employed by contractors to work 
on such buildings. A schoolhouse needing re- 
pair, the board advertised for bids; inserting in 
the advertisement a clause to the effect that none 
but union labor should be ¢mployed. One Knisely 
put in two bids. One was for $1,900, with the 
right to use either union or nonunion labor, and 
the other was $2,090, and use union labor only. 
The board accepted the higher or ‘‘union”’ bid. 
J. L. Adams, a taxpayer, thereupon filed a bill 
against Knisely and the board to enjoin the ex- 
ecution of the contract. The injunction was 
granted, although the work had been begun un- 
der the contract. The court held that, even if 
the provision had been inserted pursuant to an 
act of the legislature, it would be void; that 
such anact would be unconstitutional, because 
it would be an infringement upon the constitu- 
tional rights of a citizen, and tended to create 
a monopoly and to restrict competition in bid- 
ding for work. The contract was in effect an 
expenditure of public money for the benefit of a 
private organization or labor union. 

Recently this identical question arose in that 
state. An ordinance was passed by Chicago to 
the effect that every bidder upon public work 
should agree to use only union labor, and that 
the contract madein pursuance of such bids 
should so provide. The ordinance was declared 
to be void as discriminating between different 
classes of citizens, and as restricting competition 
and increasing the cost of public work. Fiske v. 
People (Ill.), 58, N. E. Rep. 985,52 L. R. A. 291. 

A statute which made it a misdemeanor for 
any person to keep any employee from joining a 
labor union under a threat to discharge him was 
held to be void because it deprived such per- 
sons of the freedom of entering into and termi- 
nating contracts. Gillespie v. People ([il.), 58 
N. E. Rep. 1007, 80 Am. St. Rep. 176, 52 L. R. A. 

This ordinance in question violates section 1 
of the Fourteenth Amendment to the Constitu- 
tion of the United States,which declares that ‘‘no 
state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens 
of the United States: nor shall any state deprive 
any person of life, liberty or property without 
due process of law, nor deny to any person within 
jts jurisdiction the equal protection of the laws.” 
And it violates the constitution of the state of 
Tennessee (article 1, $17). This ordinance lim- 
its the right of the board of public works to 
contract for the public printing for such of the 
city’s oftices as use printed matter with the 
union label impressed upon it. It limits compe- 
tition and was so intended. and of necessity in- 
creases the price for all such work, and hence is 
against public policy. In Adams vy. Brenan, re- 
ferred above, the supreme court said: **There is 
no more reason or justification for such a con- 
tract as this than there would be for a provision 
that no one should be employed except members 
of some particular party or church. 1n any such 
case it might be said that the board entertained 
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a bona fide opinion that the members of some 
political party were more intelligent and better 
capable of performing the work, so that better 
results would be attained, or that the members 
of a church, on account of their higher standard 
of morality, would more faithfully and conscien- 
tiously carry out the contract. The fact that the 
board may have been of the opinion that its ac- 
tion was for the benefit of the public cannot af- 
ford a justification for limiting competition in 
bidders, and requiring them to abandon the 
right to contract with whomsoever they may 
choose for the performance of the work.’’ And 
in the same case the court further said: ‘It is 
plain that the rule adopted by the board and in- 
cluded in this contract is a discrimination be- 
tween different classes of citizens, and of such a 
nature as to restrict competition and to increase 
the cost of the work.’’ And in Holden v. City of 
Alton, in a more recent decision involving the 
use of the so-called union label, the Supreme 
Court of Illinois said: ‘*fhe council cast upon 
the taxpayers anincreased burden * * * solely 
because it had entered into a combination with a 
certain class of persons doing printing to restrict 
the privilege of bidding to such class, instead of 
leaving it open to all citizens upon like condi- 
tions. Such a combination or agreement is in 
violation of common right, tends to create a mon- 
opoly, and cannot be tolerated.*’ This ordinance 
deprives those not using the union label of the 
right of pursuing their business avocation, to the 
extent that their bids for public printing will not 
be accepted. InAppeal of Durach,62 Pac.Rep.495, 
the Supreme Court of Pennsylvania, in referring 
to such legislation, used the following language: 
‘*Legislation either to benefit or burden particu- 
lar classes, under the idea that itis for the good 
of the state at large, infringes upon the natural 
and guarantied right of ‘acquiring, possessing 
and protecting property,’ subject only to fair and 
equal contributions to the just and necessary ex- 
penses of a government, in the exercise of its 
proper and legitimate functions. A government 
which assumes the office of controlling and di- 
recting the lawful industry of the citizens into 
the channels which it may choose to deem best 
assumes what does not legitimately belong to it.” 
In the case of Citizens’ Savings and Loan Asso- 
cistion v. City of Topeka, 20 Wall. 655, 22 L. Ed. 
455, the court said: ‘“*To lay with one hand the 
power of the government on the property of the 
citizen, and with the other to bestow it upon 
favored individuals, to aid private fortunes, is 
none the less a robbery because it is done under 
the form of law, and is called ‘taxation.’ This is 
not legislation. It is adecree under legislative 
form.’ In State v. Loomis, 115 Mo. 307, 22 8S. W. 
Rep.350, 21 L. R.A. 789, Chief Justice Black said: 
‘Liberty, as we have seen, includes the right to 
contract as others may, and to take that right 
away from the class of persons following lawful 
pursuits is simply depriving such persons of a 
time-honored right which the constitution un- 





dertakes to secure to every citizen.’’ In the case 
of Yick Wo v. Hopkins, reported in 118 U. 8S. 
356,'6 Sup. Ct. Rep.1064, 30 L.Ed.220,the supreme 
court holds that an ordinance of a city which 
makes arbitrary and unjust discriminations be- 
tween persons is a violation of the rights and 
privileges guarantied in the Fourteenth Amend- 
ment to the Constitution of the United States. 
The answer is made that the non-union citizen 
is not deprived of the right to contract for this 
work by this ordinance, except by his own act 
in refusing to join the union. So any man could 
become a Democrat,a Presbyterian or a Catholic. 
And should a law limit public work to any one 
of these classes, the individual could bring him- 
self within the privileged class by joining it. But 
heis not compelled to do this. Jn re Jacobs, 98 
N. Y. 98, 50 Am. Rep. 636, the court of appeals 
said: ‘Liberty, in its broad sense, as understood 
in this country is not freedom from actual servi- 
tude, imprisonment or restraint, but the right of 
one to live and work where he will, to earn his 
livelihood in any lawful calling, and to pursue 
any lawful trade or vocation. All laws, there- 
fore, which impair or trammel these rights, 
which limit one in his choice of a trade or pro- 
fession, or confine him to work or live in a spec- 
ifled locality, or exclude him from his own house, 
or restrain his otherwise lawful movements, ex- 
cept such as may be passed in the exercise by 
the legislature of the police power, are infringe- 
ments upon his fundamental rights of liberty, 
which are under constitutional protection.” In 
People v. Gillson, 100 N. Y. 389,17 N. E. Rep. 
343, 4 Am. St. Rep. 465, it was said: “It is 
quite clear that some one or all of these fun- 
damental and valuable rights are invaded, 
weakened, limited or destroyed by the legis- 
lation under consideration. It is evidently of 
that kind which has been so frequent of 
late,—a kind which is meant to protect some 
class in the community against fair, free, and full 
competition of some other class; the members of 
the former class thinking it impossible to hold 
against such competition, and therefore flying to 
the legislature to secure some enactment which 
shall operate favorably to them, or unfavorably 
to their competitors in the commercial, agricul- 
tural, manufacturing, or producing fields.’* In 
Butchers’ Union Slaughter House & Live Stock 
Landing Co. v. Crescent City Live Stock & Land- 
ing & Slaughter House Co., 111 U. 8. 746, 4 Sup. 
Ct. Rep. 652, 28 L. Ed. 585, the court said: “A 
monopoly is defined to be an institution or allow- 
ance from the sovereign power of the state, by 
grant, commission, or otherwise, to any person 
or corporation, for the sole buying, selling, mak- 
ing, working, or using of anything, whereby any 
person or persons, bodies politic or corporate, 
are sought to be restrained of any freedom or 
liberty they had before, or hindered in their law- 
ful trade. All grants of this kind are void at 
common law, because they destroy the freedom 
of trade, discourage labor and industry, restrain 
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persons from getting an honest livelihood, and 
put itin the power of the grantees to enhance the 
price of commodities. They are void because 
they interfere with the liberty of the individual 
to pursue a lawful ‘trade or employment.’’ In 
Fishburn v. City of Chicago, 171 Ill. 338, 49 N. E. 
Rep. 532, 39 L. R. A. 482, 63 Am. St. Rep. 236, 
the court said: ‘‘It is a well-settled general rule 
that all contracts in which the public are inter- 
ested which tend to prevent competition are 
void.”’ And in City of Chicago v. Rumpff, 45 Il. 
90, 92 Am. Dec. 196, the court said: ‘‘It is be- 
lieved that the result of the authorities warrants 
the assertion that corporate franchises, whether 
municipal or private, are conferred in trust for 
the benefit of the entire body of corporators, and 
must, like all trusts, be exercised in prudence 
and discretion. Hence their by-laws must be 
reasonable, and such as are vexatious, unequal, 
or oppressive, or are manifestly injurious to the 
interests of the corporation, are void. And of 
the same character are all by-laws in restraint of 
trade, or which necessarily tend to create a mo- 
nopoly.”” And to the same effect is People v. 
Chicago Gas Trust Co., 130 Ill. 268, 22 N. E. Rep. 
798, 8 L. R. A. 497, 17 Am. St. Rep. 319; Foss v. 
Cummings, 149 Ill. 353, 36 N. E. Rep. 553. In 
City of Cairo v. Feuchter, 159 Ill. 155, 42 N. BR. 
Rep. 308, the court said: “A city ordinance 
which unjustly discriminates between persons 
coming within the same class, and imposes bur- 
dens on some from which others are by its terms 
exempt, is void.”’ 

The ordinance under discussion does not 
undertake to fix a standard of quality, but 
it singles out a certain class, and requires 
the board of public works to purchase from 
that class, and from no other. This is an 
arbitrary discrimination, and the city has no 
authority or power to pass such an ordinanee. 
City of Chicago v. Rumpff, 45 Ill. 90, 92 N. E. 
Rep. 196; Tugman y. City of Chicago, 78 II]. 405; 
City of Hannibal v. Missouri & K. Tel. Co., 31 
Mo. App. 23, 32, 33; Allgeyer v. Louisiana, 165 
U. S. 578, 589,17 Sup. Ct. Rep. 427, 42 L. Ed. 
832; Yick Wo v. Hopkins, 118 U. S. 370, 371, 6 
Sup. Ct. Rep. 1064, 30 L. Ed. 220; 1 Dill. Mun. 
Corp. (4th Ed.), § 322; Kansas City v. Sutton, 52 
Mo. App. 398, 400; River Rendering Co. v. Behr, 
77 Mo. 91,46 Am. Rep. 6; City of St. Louis v. 
Russell, 116 Mo. 248, 258, 22 S.W.Rep.470,20 L. R. 
A. 721; Eden v. People, 161 Ill. 296, 43 N.E. Rep. 
1108, 32 L. R. A. 659, 52 Am. St. Rep. 365. The 
various reasons assigned in these cases are that 
such ordinances tend to create a monopoly; that 
they are class legislation,discriminative in their 
character ; that they prevent parties from an equal 
enjoyment of their property and business, and 
deprive persons of their property rights, in vio- 
lation of the constitution, by restricting trade and 
the free use of property on equal terms with others. 
Municipal corporations have power to pass ordi- 
nances, but, in order to be enforcedble, they mus} 
be legal, reasonable, constitutiorial, and not con- 
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trary to valid charter provisions; and, if they do 
not comply with these requirements, they will be 
set aside by the courts as invalid and illegal. The 
basic idea underlying all these decisions is that 
municipal powers are delegated to and held in 
trust by the corporation, to be exercised for the 
benefit of all the inhabitants of the municipality, 
equally and impartially. 1 Dill. Mun. Corp. 3556; 
People v. Armstrong (Mich.), 16 Am. St. Rep. 
584, note, 41 N. W. Rep. 275, 2 L. R. A.721; An- 
derson v. City of Wellington (Kan.), 19 Pac. Rep. 
719, 2 L. R. A. 110, 10 Am. St. Rep. 175; Ward v. 
Mayor, 35 Am. Rep. 702, note; Robinson v. City of 
Franklin, 34 Am. Dec. 633 note; City of Tarkio v. 
Cook (Mo.), 25 8S. W. Rep. 202, 41 Am. St. Rep. 
678; Champer v. City of Greencastle (Ind.), 35 N. 
E. Rep. 14, 24 L. R. A. 768, 46 Am. St. Rep. 390; 
Long v. Taxing Dist, 7 Lea, 137, 40 Am. Rep. 55, 
and cases cited; Smith v. City of Knoxville, 3 
Head, 245; Maxwell v. Jonesboro Corp. 11 Haisk. 
257; Trigally v. City of Memphis, 64 Cold. 382. 

The provisions of the charter are mandatory, 
and must be obeyed by the city and its agents; 
and, if in conflict with an ordinance, the charter 
must prevail. Worthington v. City of Boston, 
152 U. S. 695. 14 Sup. Ct. Rep. 737, 38 L. Ed. 603; 
Zottman v. City and County of San Francisco, 81 
Am. Dec. 96; Whitney v. Village of Hudson, 69 
Mich. 189, 37 N. W. Rep. 184; McDonald v. City 
of New York, 23 Am. Rep. 144; City of Lancas- 
ter v. Miller, 58 Ohio St. 558,51 N. E. Rep. 52; 
Addis v. City of Pittsburgh, 85 Pa. 379. 

It is insisted, however, for the city, that, if the 
ordinance is invalid and its invalidity is now 
virtually conceded, still the complainants 
contracted to furnish the materiai with the 
label upon it, and, not having complied with 
this contract, they cannot recover upon it. Com- 
plainants insist that the requirement of the label 
was a nullity, and, as a matter of fact, did not 
constitute a part of their bid as it was made and 
accepted, and the contract having been awarded 
to them, and the material having been furnished, 
in all respects complying with the specifications, 
except the label, they are entitled to disregard the 
void and illegal requirement, and recover for the 
goods. The advertisement of the city for the 
work contained notice that ‘‘all work, before ac- 
ceptance, must have the union label.’’ In making 
their bid, the complainants specified the goods 
to be furnished, item by item, and offered to fur- 
nish such goods, but made no express stipulation 
to attach the union label; and they insist that the 
latter stipulation is not part of the specification, 
and was not assented to and made a part of the 
contract. The court is of opinion that the pro- 
vision in the contract and advertisement that the 
goods would bear the union label was invalid, 
illegal and void, and that bidders were not bound 
by the provision, but might ignore the same in 
making their bids, and refuse to comply with the 
same in executing their contract. The majority 
of the court is further of opinion that the insertion 
of this provision in the contract and advertise- 
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ment cannot, in the absence of proof, be presumed 
to have interfered with the competitive bidding, 
since all bidders must be assumed to have known 
that the provision was illegal and could not be 
enforced. This being so, the contract and bidding 
must be treated as though no such condition was 
attached to them, and the complainants having 
made the lowest bid, and having been awarded 
the contract, and having executed the same in 
all respects according to the specifications, ex- 
cept the acquirement as to the label, the city is 
legally obligated and bound to accept and pay 
for the goods, and complainants are entitled to 
recover the stipulated price; and the decree of 
the court of chancery appeals is reversed, and the 
decree of the chancellor is affirmed, and the city 
will pay all the costs of the same. 


Nore.—Constitutionality and Effect of Ordinances 
Requiring City Contracts to Be Let Only Where 
Union Labor Is Employed. — Before entering upon 
a discussion of the authorities on this interesting 
question it might be well to refer to the dissenting 
opinion in this case on the part of two of the judges 
who dissent because the court did not go farther and 
deelare all contracts of city printing made under a rule 
requiring the union label, absolutely void. The dis- 
senting judges say: 

We do not concur in the conclusion reached by the 
court. Weare of opinion the ordinance in question 
is void for the reasons stated in the opinion of the 
maajority, but we think the legal and logical conse- 
quence is that the letting of the contract under it was 
illegal, and complainants are not entitled to recover 
upon such illegal contract of letting. City of Mem- 
phis v. Memphis Gayoso Gas Co., 9 Heisk. 582. The 
provision of the charter relating to the letting of con- 
tracts is mandatory and controlling, and the bidding, 
not having, in our opinion, been open to free and un- 
restricted competition, was illegal, and gave no rights 
and imposed no liability,even though fully performed 
by either party. City and County of San Francisco 
v. Broderick, 125 Cal. 188, 57 Pac. Rep. 887; McBrian 
y. City of Grand Rapids, 56 Mich. 95, 22 N. W. Rep. 
206; McDonald v. City of New York, 23 Am. Rep. 
144; Zottman y. City and County of San Francisco, 81 
Am. Dec. 96. In McDonald v. City of New York, 23 
Am. Rep. 144, the court held (Judge Folger deliver- 
ing the opinion) that, when the charter of a city pro- 
hibited it from incurring liability except in a specified 
manner, the city was not liable where the method 
prescribed in the charter was not followed. This is 
the rule laid down by the Supreme Court of the 
United States in Bank v. Dandridge, 12 Wheat. 70, 6 
L. Ed. 552. In Zottman vy. City and County of San 
Francisco, 81 Am. Dec. 96, it was held (Chief Justice 
Field delivering the opinion of the court) that the 
charter of a municipality is the source of its power, 
and when the mode in which its power on any given 
subject ean be exercised is prescribed by its charter, 
the mode must be followed, or the municipality will 
not be bound. It would seem to follow, as an inevi- 
table conclusion, that a contract made in violation 
of acharter provision cannot be ground for any lia- 
bility against the corporation, and such contract can 
not be ratitied by any subsequent act of the munici- 
pal authorities. See, also, City of Memphis v. Mem- 
phis Gayoso Gas Co., 9 Heisk. 582. Chief Justice 
Marshall, in Head y. Insurance Co., 2 Cranch, 127, 2 





L. Ed. 229, said: ‘The act of incorporation is to them 
an enabling act. It gives them all the power they 
possess. It enables them to contract, and, whemit 
prescribes to them a mode of contracting, they must 
observe the mode, as the instrument no more creates 
acontract than if the body had never been incorpo- 
rated.” See,also, McCracken v. City of San Francis- 
co, 16 Cal. 591; Iowa Railroad Land Co. v. Sac. Co., 
39 Iowa, 149; Carron v. Martin, 69 Am. Dec. 584, note; 
Ferguson v. Halsell, 47 Texas, 423. The requirement 
inserted in the advertisement for sealed bids, contain- 
ing the provision that the work should bear the union 
label, was calculated to deter free and competitive 
bidding. Even though we assume that all bidders 
knew the provision to be illegal and void (a violent 
presumption), still it is apparent that for such a small 
bill no bidder would care to incur the trouble and ex- 
pense of litigation likely to follow a defiance of the 
provision. It is safe to presume that complainant 
would not have done so, except to test the question 
involved, and the record indicates that such was 
the purpose (and not an illegal one) of the complain- 
ant in becoming a bidder and making the contract. 
The doctrine is tersely stated in 20 Am. & Eng. Ency. 
Law (2d Ed.), p. 1166, as follows: ‘A fair competi- 
tion among the bidders is the prime object of such 
provisions, and anything which tends to impair this 
is illegal. So is a requirement that each bidder shall 
agree not to employ any one not belonging to organ- 
izations approved by certain building trade coun- 
cils.’ Elliott v. City of Pittsburg, 6 Pa. Dist. R. 455; 
Van Reipen v. Jersey City, 58 N. J. Law, 262, 33 Atl.. 
Rep. 740; McCloud v. City of Columbus, 54 Ohio St. 
439; 44 N. E. Rep. 95, cited in 20 Am. & Eng. Ency. 
Law (2d. Ed.), p. 1106. Weconcur, therefore, with 
the majority in holding the ordinance invalid, but we 
are of opinion the letting was illegal, and no right ex-. 
ists in either party to enforce it.” 

The majority and dissenting opinions in the case 
which we have for annotation cover so fully the au- 
thorities tliat little can be added in that regard. A 
more careful examination, however, of the cases ex- 
actly in point may serve to assist the lawyer or stu-- 
dent concerned about the question here involved. 

In the case of City of Atlanta v. Stein, 111 Ga. 789, 
51 L. R. A. 385, it was held, construing an ordinance: 
requiring the union label to be placed on all city 
printing, that a municipal corporation, though not 
required by its charter to let contract for public work 
to the lowest bidders, and though clothed, as to such 
matters, with the broadest discretionary powers, has 
no authority to adopt an ordinance prescribing that 
all work of a designated kind shall be given exclu- 
sively to persons of a specified class. Such an ordi- 
nance is ultra vires and illegal, because it tends to. 
encourage monopoly and defeat competition, and all 
contracts made in pursuance thereof are void. This 
case is important because of the fact that the city 
charter in this instance did not, as is usual, require 
city contracts to be let on competitive bidding. The 
court said: ‘The vice of the ordinance new under 
consideration is that it cuts off the power to fully and 
freely exercise that very discretion which the public 
good requires the mayor and general council to ex- 
ercise in making contracts. It effectually ties their 
hands, and prevents their availing themselves of op- 
portunities to make advantageous agreements in be- 
half ef the city, which it is idle tosay would not be 
presented were this ordinance out of the way. We 
cannot therefore escape the conclusion that in adopt- 
ing this ordinance, the mayor and general council 
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exceeded their authority.” To same effect, Holden 
v. City of Alton (IIl.), 53 N. E. Rep. 556. 

Another phase of this question is as to the validity 
of contracts requiring the employment of union labor 
on city work in other departments. The most im- 
portant case on this question is that of Fiske v. Peo- 
ple, 188 Ill. 206, 58 N. E. Rep. 985, 52 L. R. A. 291. In 
this case it was held that an ordinance giving a mo- 
nopoly to union labor on city contracts by providing 
that all such contracts shall contain a stipulation that 
none but union labor will be employed is void as 
making an unconstitutional discrimination between 
different classes of citizens, and because it lays down 
arule which restricts competition and increases the 
cost of work. See, also, to exactly the same effect: 
Adams y. Brenan, 177 Ill. 194, 42 L. R. A. 718. In 
Davenport v. Walker, 68 N. Y. Supp. 161, the city of 
Albany passed an ordinance requiring the employ- 
ment of union labor under a certain contract, alleg- 
ing as a reason therefor, that, if nonunion men were 
employed, the work might be delayed by strikes. 
Parker, P. J., answers the suggestion at justification 
as follows: ‘‘Can it be held, upon any tolerable view 
of the case, that the public officers of a county may, 
in concert with any organization of any kind, law- 
fully engage in an attempt to force all laborers in the 
county into such organization, or else into starvation 
for the want of employment? And is such concert of 
action in the least justified by the plea that by so do- 
ing they will be more likely to get the public work 
done in less time, and possibly with less loss and ex- 
pense? In my judgment, not only the action of the 
council, but also the action of the defendants in this 
case, in demanding none but members of their labor 
organization be employed upon this work, was an act 
so clearly against public policy, and so violative of 
constitutional rights, and of the first principles of our 
form of government, that it should not be for a mo- 
ment tolerated.” 


JETSAM AND FLOTSAM, 








BETWEEN NEW YORK LAWYERS AND 
WESTERN LAWYERS. 


A COMPARISON 


‘Are the New York lawyers as good as western 
lawyers?” That question is often asked me by my 
former associates in the west. 

I consider the average New York City lawyer better 
educated in law and in other matters than the average 
western lawyer. By education I mean “book learn- 
ing.” Everybody, however, has seen some men who 
are highly educated, dismal failures at the bar, while 
others with a limited education, but who were born 
with a great talent for the law, and who have intense 
industry, are shining successes. 

I think New York lawyers argue questions of law 
before the courts more concisely and clearly than 
western lawyers. Their arguments generally are 
briefer. They talk more slowly, more deliberately 
and much more quietly. Many cases are presented 
in the Appellate Courts of New York by lawyers of 
recognized standing, in a conversational tone, 

I think western lawyers’ try jury cases better than 
New York lawyers do. The number of lawyers 
here, who could try a hotly contested jury case, as 
well as the best lawyers in many county seats in Mis- 
souri and Iowa, is not as large as you would think. 
However, there are many very quiet men here who, 
although they would not be considered first-class 
jury lawyers, impress juries very favorably, and they 
often are underrated by their adversaries. That is 





true sometimes in the west. I knew a successful jury 
lawyer in Kansas City who seemed sleepy to an out- 
sider,—but he was an exception for the west. 

Last year I met a Kansas lawyer whom I know, but 
whose high estimate of himself I did not share. He 
is one of those lawyers who imagine that the depth of 
logic should be measured by the height of voice. He 
told me that he had met many New York lawyers, 
and he believed that he could beat any of them before 
ajury. He made the mistake of jumping to the con- 
clusion, which some out-of-town men do, that be- 
eause some men they meet here dress almost in the 
height of fashion, they must be dudes, and therefore 
incapable of doing serious things and heavy work. I 
said to my Kansas friend, ‘“‘I guess, John, if you got 
Mr. Choate out in your own county before a judge 
whom you helped to nominate and elect, and before 
ajury all of whom you knew, and some of whose 
notes you held, you might be able to beat him,—but 
you might get fooled.”’ 

The question of being considered a good lawyer is 
occasionally a question of locality. Shakespeare, or 
somebody else, said something to the effect that the 
eloquence of a speech lies in the ear of the hearer. A 
man might be a very successful lawyer in one county, 
and fail to get verdicts in the next county. 

There are afew men at this bar who, by reason of 
their intimate acquaintance with the judges, the fa- 
miliarity with the so-called “ropes,” and their “pull” 
with the newspapers, get a good deal of business as 
trial lawyers, who wouldn’t pass for much away from 
here—but that would hold good in every city in this 
country. 

I think as advisers,—as planners of the legal end of 
great business propositions, the New York city law- 
yers are far and away ahead of other lawyers in this 
country. Seventy-five per cent of the fees of every 
big law office in every large city, are earned in mat- 
ters outside of the court room. I think in those mat- 
ters the lawyers here excel. As generals directing 
the operations of their soldiers in the field, they are 
alfead of out of town lawyers. 

The courts and lawyers here are more technical 
than they are in other places. 

Western lawyers have the mistaken notion that 
lawyers here don’t work hard. Successful ones work 
as hard as successful lawyers must work in other 
places. Ifsometimes they don’t get down town early, 
it’s because they do a lot of work uptown before com- 
ing down. If occasionally they leave their offices 
early, it is to go to a quieter place to toil. The men 
who do important things or try cases here, often work 
far into the night, and many Sundays. Success is 
achieved here over the corduroy road of incessant 
toil, just the same asin other places, and men who 
must be responsible for results cannot rely on the 
labor of others to any greater extent here than they 
can in other places. There is, in our profession, just 
one way to succeed, whether you are in London, New 
York, or the smallest county seat in Oklahoma, and 
that is to work—work—work. — Bulletin of Commer- 
cial Law League of America. 





BOOKS RECEIVED 

The Bankruptcy Law Annotated, being the National 
Bankruptcy Act of 1898,as amended February 5, 
1903. The Orders in Bankruptcy, the Official Forms 
and the United States Equity Rules with all the 
Decisions since 1898, digested and arranged under 
appropriate sections with full C: oss-References, and 
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all former Bankruptcy Acts. Together with a list 
of Judges, Clerks, and Referees, with their Juris- 
dictions. By Sidney Corning Eastman, Referee in 
Bankruptcy in Chicago. Chicago: T. H. Flood & 
Co., 1903. Sheep, pp. 636. Price $4.00. Review will 
follow. 








HUMOR OF THE LAW. 





Lawyer (cross-examining)—Where was your maid 
at the time? 

Witness—In my boudoir arranging my hair. 

Lawyer—And where you? 

Witness—Sir? 
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1. AGRICULTURE — Exclusive Privilege. — There is a 
right of recovery for invasion of plaintiff's exclusive 
privilege of selling refreshments ona fair ground by 
defendant’s selling over the enclosure.—Mason v. Dewis, 
Ky., 71 S. W. Rep. 434. 

2. ANIMALS — Liability of Owner. — Where land is left 
unenclosed, the owner takes the risk of trespass thereon 
by animals running at large, as permitted by law, be- 
tween November Ist and April 1st of each year.—Ely v. 
Rosholt, N. Dak., 93 N. W. Rep. 864. 

3. APPEAL AND ERROR— Bill of Exceptions.—To make 
a bill of exceptions a part of the record there must be a 
record entry of its filing.—Biles v. Beadle, Mo., 71S. W. 
Rep. 465. 

4. APPEAL AND ERROR— Finding of Fact.— The su- 
preme court cannot look beyond the findings of fact re- 
ported by the court of chancery appeals—Carver v. Max- 
well, Tenn., 718. W. Rep. 752. 

5. APPEAL AND ERROR—Impeachment of verdict.— 
Where there is no statement of facts, the affidavit of a 
juror will not be permitted on appeal to impeach the 
verdict.—Dennis v. Neal, Texas, 71 S. W. Rep. 387. 

6. APPEAL AND ERROR — New Trial.—A continuance 
of a motion for a new trial from the term at which it was 
filed to that when it was acted on will be presumed on 
appeal.—Huguwmin v. Hinds, Mo., 71 S. W. Rep. 479. 





, 

7. ASSIGNMENTS —Covenant in Restraint of Trade.— 
A covenant not to engage in a certain business within 
certain territory aud for a certain time held asssignable.. 
Fleckenstein Bros. Oo. v. Fleckenstein, N. J., 53 Atl. Rep. 
1043. 

8. ASSIGNMENTS—Tort Claim Before Verdict.—A widow 
cannot assign a claim for damages for the wrongful 
death of her husband before verdict.—Marsh v. Western 
New York & P. Ry Co., Pa., 53 Atl. Rep. 1001. 

9, ASSUMPSIT, ACTION OF— Measure of Damages.— 
Where plaintiff sues in assumpsit, waiving an action for 
conversion, the measure of damages is the value of the 
property at the time of the conversion.—Moore v. Rich- 
ardson, N. J., 53 Atl. Rep. 1032. 

10. ATTORNEY AND CLIENT— Female Attorneys.—An 
unmarried woman is not entitled to admission to prac- 
tice as an attorney and counselor in the supreme court. 
—Ez parte Griffin, Tenn., 71S. W. Rep. 746. 

11. Bait — Forfeiture.—In an action on a recognizance, 
a cross-complaint, setting up the fact that the forfeiture 
was void, because taken in vacation, was a direct pro- 
ceeding.—State v. Hindman, Ind., 65 N. E. Rep. 911. 


12, BANKRUPTCY—Discharge.— Objection that evidence 
offered on the trial of specifications of objection to a 
bankrupt’s discharge is not within the issues must be 
made before or during the trial before the referee, or 
it is waived.—In re Baldwin, U. 8. D. C., N. D. N. Y., 119 
Fed. Rep. 796. 

13. BANKRUPTCY — Preference. — Reasonable cause by. 
a creditor to believe that an unlawful preference was 
intended held sufficient to enable the trustee in bank- 
ruptcy to avoid the payment.—Lampkin v. People’s Nat. 
Bank, Mo., 71 8. W. Rep. 715. 

14. BANKRUPTCY —Suit by Trustee. —Where complaint 
shows plaintiff suing as trustee of a bankrupt, that his 
name is followed by the word ‘‘trustee,” and not by the 
words “as trustee,” does not deprive him of his rere- 
sentative capacity.—Newland v. Zodikow, N. Y., 80M. Y. 
Supp. 875. 

15. BANKS AND BANKING — Certification.—Bank neg]? 
gently certifying draft held not entitled to recover: 
money paid by another bank thereon.—Continental Nat. 
Bank v. Tradesmen’s Nat. Bank, N. Y., 65 N.E. Rep. 1108. 

16. BANKS AND BANKING—State Regulation.—So far 
as Code Iowa, §§ 1884, 1885, prohibits national banks from 
receiving deposits when insolveut, and prescribes a puan- 
ishment for a violation of such provision by any officer 
thereof, it is invalid.—Easton v. State of lowa, U.S.8. 0., 
23 Sup. Ot. Rep. 268. ‘ ? 

17. BENEFIT SOCIETIES — Wrongful Suspension. — 
Where a member of a fraternal order was wrongfully 
suspended, and thereafter received no notice of assess- 
ments due on his benefit certificate, his rights were not 
prejudiced by his failure to tender such assessments nor 
waived by his making application for reinstatement.— 
Supreme Council American Legion of Honor v. Orcutt, 
U. 8. C. 0. of App., Sixth Circuit, 119 Fed. Rep. 682. 

18. BILLS AND NOTES—Delay in Presenting Check.— 
Delay of party in presenting a check given in settlement 
of an account until afterthe bank on which it was drawn 
had failed held not to prevent his recovery against the 
drawer on the account. — Williams v. Brown, 80 N. Y. 
Supp. 247. 

19. BILLS AND NOTES—Diligence of Indorser.— An 
indorsee cannot recover in an action against the in- 
dorser long after the note was due, by merely showing 
that the maker was then insolvent.—Spears v. Thomp- 
son’s Estate, 65 N. E. Rep. 928. 

20. BOUNDARIES—Sufliciency of Description.—A decree 
establishing a boundary, describing the land as “com- 
mencing at the closing corner established by United 
States Surveyor Alt, in May, 1900,” held not sufficiently 
definite.—Egan v. Light, Neb., 98 N. W. Rep. 859. 

21. BUILDING AND LOAN ASSOCIATIONS — Preferred 
S8tock.—A building and loan association in the absence 
of charter or other legal inhibition in the law of the 
state of its origin, may lawfully give one class of shares: 
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preference over the another, both with respect to divi- 
dends and principal.—Wilson v.Parvin, U.S.C.C. of App., 
Sixth Circuit, 119 Fed. Rep. 652. 

22. CARRIERS — Bill of Lading.—The delivery of an 
unendorsed bill of lading with draft for proceeds of the 
sale of a car load of stock, to a creditor of the shipper, 
gives a lien on the stock superior to a subsequent at- 
tachment. Clary v. Tyson, Mo., 71 S. W. Rep. 710. 

23. CARRIERS—Bill of Lading.—A shipper of horses 
having accepted a reduced freight rate held not bound 
by printed valuations in the bill of lading, in an action 
for injuries caused by the carrier’s negligence.—Louis- 
ville & N. R. Co. v. Frazee, 71 8. W. Rep. 437. 

24. CARRIERS — Boarding Cars While in Motion— One 
boarding a street car while in motion held not guilty of 
contributory negligence as matter of law.—South Chica- 
go City Ry. Co. v. Dufresne, Ill., 65 N. E. Rep. 1075. 

25. CARRIERS — Contributory Negligence. — Whether 
plaintiff, who was injured while attempting to alight 
from an elevator, was guilty of contributory negligence 
held a question for the jury.—Roulo v. Minot, Mich., 93 
N. W. Rep. 870. 

26. CARRIERS — Duty to Search Ruins. — Express com- 
pany held not negligent for failure to search ruins of 
express car after fire to recover gold shipped.—Rowan 
v. Wells, Fargo & Co., 80 N. Y. Supp. 226. 

27. CARRIERS—Ejectment of Passenger.—A verdict of 
$1,500 for ejection of a passenger heid not excessive.— 
Foley v. Metropolitan St. Ry. Co., 80 N. Y. Supp. 249. 

28. CARRIERS—Injury to Passenger.—A street railway 
company is not liable for injury caused by some one over 
whom it has no control maliciously or mischievously 
starting a car while a passenger was getting off.—Krone 
v. Southwest Missouri Electric Ry. Co., Mo., 71 8.W. Rep, 
712. 

29. CARRIERS — Passenger.—It is not necessary that a 
person going toa street car to get on should come in 
physical contact with the car before he becomes a passen- 
ger.—Haselton v. Portsmouth, K. & Y. St. Ry., N. H., 53 
Atl. Rep. 1016. 

30. CARRIERS— Res Ipsa Loquitur.—The doctrine of 
res ipsa loquitur held to apply to cases of injuries to pas- 
sengers caused by the derailment of a street car.—Adams 
vy. Union R. Co. of New York City, 80 N. Y. Supp. 264. 

31. CERTIORARI —Intention of Voter. — Mandamus and 
certiorari held not to be both maintainable by the same 
petitioner to compel the registrars of voters not to count 
certain defective ballots on a recount, as provided in 
Rev. Laws, eh. 11, § 267.—Flanders v. Roberts, Mass., 65 
N. E. Rep. 902. 

32. OHATTEL MORTGAGES — Garnishment. —Where one 
elaiming the proceeds of the sale of property as holder 
of a mortgage thereon afterwards garnishes the money 
as the property of the mortgagor, he thereby abandons 
the first claim.—Younug v. Bank of Princeton, Mo., 71 S. 
W. Rep. 713. 

33. COMPROMISE AND SETTLEMENT — Wills.— Devisees 
under will held authorized to agree among themselves 
as to distribution, where will, though valid as to perSon- 
alty is void as to the real estate.—Chauvet v. Ives, N. Y., 
65 N. B. Rep. 971. 

34. CONSTITUTIONAL Law —Chief of Police.—The leg- 
islature has a right to abolish the office of chief of police 
of the city of New York, though such officer may have a 
vested right in a pension fund created in part by deduc- 
tions from his salary.—People v. Coler, N. Y.,65 N. E. 
Rep. 956. 

35. CONSTITUTIONAL Law—Common Law.—In so far 
as Oonst. art. 1, §§ 16, 19, providing that private property 
shall ever be held inviolate, but subservient to the public 
welfare, conflict with the common law, the constitutional 
provisions must prevail.—Chicago & E. R. Co. v. Keith, 
Ohio, 65 N. E. Rep. 1020. 

36. CONSTITUTIONAL Law—Compuloyry Education. — 
Pub.St., ch.93, § 14 (Laws 1901.ch.61,§1), making attendance 
on public schools compulsory, construed so as not to 





violate the constitutional guaranty of the right to defend 
life, liberty and property.—State v. Jackson,N. H., 35 Atl. 
Rep. 1021. 

37. CONSTITUTIONAL Law — Foreign Corporation. — 
The liability of officers of a foreign corporation for 
knowingly making a false certificate of assets and lia- 
bilities is not affected by the fact that they did not intend 
to sell the stock or to obtain credit thereby.—Heard vy. 
Pictorial Press, Mass., 65 N. E. Rep. 901. 

38. CONSTITUTIONAL LAW — Privileges and Immunities. 
—None ofthe privileges and immunities of citizens of 
the state of New York are denied beneficiaries under a 
will of anonresident by a tax imposed under the New 
York inheritance tax law on transfer of debts due the 
decedent by citizens of that state.— Blackstone vy. Miller, 
U.S. 8. C., 23 Sup. Ct. Rep. 277. 


39. CONSTITUTIONAL Law — Publication of Evidence.— 
Under Bill of Rights, §§ 8, 10, a trial judge held without 
authority to prohibit the publication of evidence, given 
on a murder trial before him, which contains nothing 
obscene.—Exz parte Foster, Tex., 71 8. W. Rep. 593. 

40. CONTRACTS — Conditions Precedent. — Where a 
building contract makes a certificate of the architect a 
condition to the right of the owner to terminate the em- 
ployment, the condition must be strictly complied with. 
—White v. Mitchell, Ind., 65 N. E. Rep. 1061. 

41. CONTRACTS — Notary Fees. — Notary who had ac- 
cepted lump sum under contract for services as notary 
and clerk in excess of notarial fees held not entitled to 
recover for notarial services.—Second Nat. Bank v. Fer- 
guson, Ky., 71S. W. Rep. 429. 

42. CONTRACTS—Restraint of Trade.—An agreement by 
dealers in building materials, on selling out the busi- 
ness, to refrain from engaging therein for a period of 
five years within a specified county, is valid.—Trentman 
v. Wahrenburg, Ind., 65 N. E. Rep. 1057. 

43. CONTRACTS—Validity.—A contract between a paper 
mill corporation and a railroad for the construction of a 
switch track tothe mill held binding on a subsequent 
purchaser of the mill company’s plant.—Michigan Cent. 
R. Co. v. Chicago, K. & 8. Ry. Co., Mich., 93 N. W. Rep. 
882. 

44. CONVERSION — Contract for Sale of Realty.—A valid 
contract for the sale of real estate operates as a conver- 
sion, and the vendor’s interest thereafter is to be treated 
as personalty. — Clapp v. Tower, N. Dak., 93 N. W. Rep. 
862. 

45. CONVERSION — Unanimous Agreement.—To recon- 
vert realty, converted by directions of a will into per- 
sonalty, there must be a unanimous agreement among 
all parties in interest. — Scott v. Douglas, 80 N. Y. Supp. 
354. 

46. COPYRIGHTS — Circus Posters. — Printing and en- 
graving, though not for a mechanieal end, may be pro- 
tected by copyright. — Bleistein v. Donaldson Litho- 
graphing Co., U. S. S. C., 23 Sup. Ct. Rep. 298. 

47. CORPORATIONS — Notes. — Creditors, holding notes 
of a corporation containing agreements ta _pay attor 
ney’s fees, held entitled to such fees from the fund dis- 
tributed in insolvency. — Richmond Guano Co. v. Farm- 
ers’ Cotton Seed Oil Mill & Ginnery, U.S.C. C.,D.8. 
Car., 119 Fed. Rep. 709. 

48. CORPORATIONS—Oflicer’s Resignation.—The accept- 
ance of a resignation of an officer of a corporation is not 
essential in. order to render it effective. — Zeltner v. 
Henry Zeltner Brewing Co., 80 N. Y. Supp. 338. 

49, CORPORATIONS — Ratification. — Where a corpora- 
tion enjoyed the benefits of a contract executed by its 
president and another for a year, it will be presumed to 
have authorized the president’s act. — Michigan Cent. R. 
Co. v. Chicago, K. & 8. Ry. Co., Mich., 93 N. W. Rep. 882. 


50. CORPORATIONS — Stock.—A purchase by a corpora- 
tion of stoek in another newly formed corporation at 
less than the face value held not illegal, whether the 
stock is issued as full-paid or not. — Rubino v. Pressed 
Steel Car Oo., N. J., 53 Atl. Rep. 1050. 
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51. CouRTS — Lapsing of Legacies.—A ruling of the su- 
preme court that there is no distinction as to the lapsing 
of legacies between the issue of a devisee who died be- 
fore the making of a will and one who died after it, will 
be adhered to as defining a rule of property.—Shumaker 
v. Pearson, Ohio, 65 N. E. Rep. 1005. 

52. CouRTS — Law and Equity. — Neither the statutes 
nor decisions of the courts of a state can confer author- 
ity on a federal court sitting therein to exercise equitable 
jurisdiction in actions at law. — Goodyear Shoe Machin- 
ery Co. v. Dancel, U. 8. CO. O. of App., 119 Fed. Rep. 692. 

53. CREDITORS’ SuUIT— Bill of Discovery.—A defendant 
in a creditors’ suit, from whom discovery is prayed in 
respect to his indebtedness to the judgment debtor, can- 
not object to the making of such discovery because the 
bill waives answer under oath. — Hudson v. Wood, U. 8S. 
C. C., W. D. Ky., 119 Fed. Rep. 764. 

54. CRIMINAL EVIDENCE — Photograph.—In a prosecu- 
tion for assault, held not error to receive in evidence a 
photograph, recognized on the following day by the one 
assaulted as a picture of her assailant. —State v. Fulker- 
son, Mo., 71S. W. Rep. 704. 

55. CRIMINAL EVIDENCE — Testimony of Accomplice.— 
On trial of an indictment for receiving stolen goods, the 
thief is not an accomplice of the person so indicted, and 
therefore nota wituess whose testimony must be cor- 
roborated.—State v. Rachman, N. J., 53 Atl. Rep. 1046. 

56. CRIMINAL LAW — Appealable Order.—An order “‘fil- 
ing away” an indictment to be reinstated on the docket 
on the commonwealth’s motion, is sufticiently final to be 
appealable.—Jones v. Commonwealth, Ky., 71 S. W. Rep. 
643. 

57. CRIMINAL LAW — Credibility of Accomplice. —On a 
criminal trial, the jury may believe part of the testimony 
of an accomplice and disregard the rest.—People v. Sul- 
livan, N. Y., 65 N. E. Rep. 989. 

58. CRIMINAL LAW — Passing Case to Foot of Docket.— 
Where a judge of another circuit is called to try a par- 
ticular case specially set, the rule of court authorizing 
the passing of cases at the first call to the foot of 
the docket held not applicable to such cases. — State v. 
Hunter, Mo., 71 8. W. Rep. 675. 


59. DAMAGES — Injury to Child. — In an action for in- 
juries to a child, plaintiff held entitled not only to dam- 
ages for bodily and mental suffering, but for the de- 
formed and weakened condition. — Reliance Textile & 
Dye Works v. Mitchell, Ky., 71 8. W. Rep. 425. 

60. DEEDS — Construction. —A condition in a deed cre- 
ating a forfeiture if the grantee should incumber the 
land held not to apply to a lien for unpaid taxes suffered 
to be created.—Fouts v. Millikan, Ind., 65 N. E. Rep. 1050. 


61. DISCOVERY — Production of Books.—Where plaint- 
iff was entitled toan order directing discovery of the 
books of the firm showing the amounts paid to employ- 
ees, etc., an order requiring a production of all of de- 
fendant’s books held too broad.—Fidelity & Casualty Co. 
of New York v. Seagrist, 80 N. Y. Supp. 280. 

62. DIVORCE — Domicile. — A wife living separate from 
her husband for five years does not lose her residence 
in the state of his domicile, for the purpose of divorce, 
by going into other states to teach and do other work in 
order to support herself. —Boreing v. Boreing, Ky., 71S. 
W. Rep. 431. 

63. EASEMENT—Mutual Covenants.—Mutual covenants 
between the owners of the several parts of a building 
against changes therein held to create negative ease- 
ments.—-First Nat. Bank v. Portsmouth Sav. Bank, N.H., 
53 Atl. Rep. 1017. 

64. EJECTMENT — Damages.—W here damages are to be 
assessed for the use of land unlawfully withheld, plaint- 
iff may recover the value of its use for any legitimate 
purpose while he is deprived of its use. — Curry v. San- 
dusky Fish Co., Minn., 93 N. W. Rep. 896. 

65. EMINENT DOMAIN—Damages.—A butting owner held 
not precluded, by contract with street car company, 
from claiming damages from change of system from 





horse to electric. — Humphreys vy. Ft. Smith Traction, 
Light & Power Co., Ark., 71 8. W. Rep. 662. 

66. EMINENT DOMAIN — Elevated Railway. — In a suit 
for an injunction and for damages for the operation of 
an elevated railway in front of one’s premises, held im- 
proper to bring in the grantee of the original plaintiff as 
a party plaintiff. — Pope v. Manhattan Ry. Co., 80 N. Y. 
Supp. 316. 

67. EMINENT DOMAIN — Liability for Damages.—A city, 
which caused the constructiom of a viaduct in a street, 
cannot, escape liability for damages caused to abutting 
property onthe ground that the order under which it 
was built was void. — City of Chicago v. Le Moyne, U. S. 
C. C. of App., 119 Fed. Rep. 662. 


68. EMINENT DOMAIN — Street Railroad. —The consent 
of owners of abutting lots to the construction of a street 
railroad are not property rights that can be appropri- 
ated under the right of eminent domain. — Hamilton, G. 
&C. Traction Co. v. Parish, Ohio, 65 N. E. Rep. 1011. 


69. EVIDENCE — Character of Mule. — The owner of a 
mule cannot be heard to complain that he did not know 
of its treacherous and unreliable character. — Borden v. 
Falk Co., Mo., 718. W. Rep. 478. 

70. EVIDENCE — Chinese Aliens. — In proceedings for 
deportation of Chinese person, certificate of prior adju- 
dication of defendant’s right to remain in the United 
States held inadmissible in proof of such adjudication.— 
United States v. Lew Poy Dew, U.S. D. C.,N.D.N. Y., 
119 Fed. Rep. 786. 

71. EVIDENCE — Construction of Contract. — Parol evi- 
dence held inadmissible to show that both parties toa 
contract for the making of the roadway intended that it 
should be constructed of wood.—Trustees of Freeholders 
and Commonalty of Town of Southampton v. Jessup, N. 
Y., 65 N. E. Rep. 949. 


72. EVIDENCE — Defrauding Insurance Company. — 
Declarations of parties to an alleged conspiracy to de- 
fraud an insurance company held admissible in evidence 
against the beneficiary in a suit on the policy, though 
she was not a party tosuch conspiracy. — Connecticut 
Mut. Life Ins. Co. v. Hillmon, U. 8. 8. C., 28 Sup. Ct. Rep. 
294. 

73. EVIDENCE — Judicial Notice.—Appellate courts will 
take notice of the terms of the circuit courts as pre- 
scribed by statute, but not as to when terms are ended 
by final adjournments. — Hadley v. Bernero, Mo., 718. 
W. Rep. 451. * 

74. EVIDENCE—Negotiable Note.—An admission of the 
execution of a negotiable note in an action by the in- 
dorsee did not constitute a waiver of proof of the in- 
dorsement.—Hugumin v. Hinds, Mo., 71 8. W. Rep. 479. 

75. EVIDENCE—Receipt.—Parol evidence that a receipt 
was given without consideration and as a duplicate held 
properly admitted. — Truworthy v. French, Me., 53 Atl. 
Rep. 1005. 

76. EXECUTION — Claim Against Estate.—In an action 
for compensation for services rendered when plaintiff 
was a member of the family of the decedent, an express 
contract may be in writing or in parol.—Hinkle v. Sage, 
Ohio, 65 N. E. Rep. 999. 

71. EXECUTION — Partition.— The inherited interest 
by achild in his father’s homestead is subject to sale 
under execution on a judgment against such child.— 
Dinsmoor v. Rowse, IIll., 65 N. E. Rep. 1079. 

718, EXECUTION — Setting Aside Sale. — Inadequacy of 
price held not sufficient to justify setting aside a sale 
under execution.—Martin v. Bryson, Tex., 718. W. Rep. 
615. 

79. EXECUTION—Stock in Corporation.—Where a cred - 
itor brings proceeding in aid of execution against a cor- 
poration in which the debtor owns shares of stock, and 
gives the statutory notice, such stock is bound, and the 
judgment creditor acquires a lien thereon. — Ball v. 
Towle Mfg. Co., Ohio, 65 N. E. Rep. 1016. 

80. EXECUTORS AND ADMINISTRATORS— Conversion.— 
On the death of a vendor in a contract for the sale of 
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real estate, his interest in the unpaid price passes to his 
executors as personalty.—Clapp v. Tower, N. Dak., 93 N. 
W. Rep. 562. 

81. EXECUTORS AND ADMINISTRATORS—Form of Judg- 
ment.—An absolute judgment against the administrator 
of a surety on an official bond of a federal official ren- 
dered by the federal court in Louisana is not objection- 
able in that it should have been against the administra- 
tor, payable only in due course of administration. — 
Smythe v. United States, U. S. S. C., 28 Sup. Ct. Rep. 279. 

82. FALSE IMPRISONMENT — Insanity. — One who be- 
lieves a person to be dangerously insane is authorized 
both by statute and common law to give information of 
the fact to the proper court to the end that due inguiry 
be had.—Dougherty v. Snyder, Mo., 71 S. W. Rep. 463. 

$3. FEDERAL COURTS — Following State Decisions.— 
Federal courts follow the decisions of the highest court 
of astate construing its constitution or statutes; and 
where such a decision is overruled, pending an appeal 
from the judgment of a federal court based thereon, the 
appellate court will reverse such judgment, if no ques- 
tion of contract rights is involved.—American Sugar Re- 
fining Co. v. City of New Orleans, U. S.C. C. of App., 
Fifth Circuit, 119 Fed. Rep. 691. 


84. FRAUDS, STATUTE OF — Performance. — Wherea 
contract for a switch track toa mill was fully performed, 
that the ratification of the act of the mill company’s 
president was not in writing held not to render the rati- 
fication void, 4s within the statute of frauds.— Michigan 
Cent. R. Co. v. Chicago, K. & 8. Ry. Co., Mich., 93 N. W. 
Rep. 882. 

85. FRAUDULENT CONVEYANCES—Insolvency. — Where 
an owner of land conveys it to seeure it against any pos- 
sible insolvency, equity will not aid his heirs by declar- 
ing such a deed to be nullity or directing its reconvey- 
ance.—Hildebrand v. Willig, N. J., 53 Atl. Rep. 1035. 


86. GIFTS—Delivery.—Delivery of notes by wife to hus- 
band as trustee, as gifts to certain children, with direc- 
tion to collect and pay the proceeds to the cbildren in 
specified proportions, was a sufficient delivery of the 
gifts, though some of the notes were not collected until 
after her death.—Jarrell v. Crow, Tex., 71 S. W. Rep. 397. 

87. HEALTH—Quarantine.—Where a ranchman and his 
employees were in quarantine, expenditures necessarily 
made by him in supplying their needs were not volun- 
tary, so as to preclude recovery from the county. — King 
County v. Mitchell, Tex., 71S. W. Rep. 610. 


88. HOMESTEAD— Deed of Husband to Wife. — Where 
the owner of a home valued at $4,000 executed a deed 
thereof to his wife, his homestead interest did not pass, 
but on hiS death decended to his children, subject to the 
homestead rights of the widow and minor children,— 
Dinsmoore v. Rowse, IIl., 65 N. E. Rep. 1079. 

89. Homicip&— Infidelity of Wife.— Where a husband 
continued to live with his wife for weeks after having 
been told of her infidelity, his subsequent act of killing 
her could not be reasonably attributed to jealous frenzy, 
aroused by a sudden and unexpected revelation of her 
infidelity.—MeCarty v. Commonwealth, Ky.,71 8. W. Rep. 
656. 

90. HOMICIDE—Murder.—An armed burglar shooting a 
policeman held guilty of murder in the first degree.— 
People v. Sullivan, N. Y.,65 N. E. Rep. 989, 


91. HUSBAND AND WIFE— Community Property. — A 
surviving wifeis not authorized to sell the community 
real estate of her deceased husband, except to pay com- 
munity debts.—McAnulty v. Ellison, Tex., 728. W. Rep. 
670. 

92. INFANTS—Parties in Partition Suit.— Where the 
guardian of infant grandchildren sued to partition 
property in which she and her wards were interested, 
the grandchildren were properly before the court with- 
out other representation. — Larrabee v. Larrabee, Ky., 
71 8. W. Rep. 645. - 

93. INJUNCTION—Government Officer.—Federal court of 
equity will not enjoin an army officer, acting under or- 





ders of the war department and pursuant to an act of 
congress, from constructing a sewer from an army post, 
at suit of a landowner, who alleges that his property 
will be injured and depreciated in value.—Sheriff v. Tur- 
ner, U. 8. C. C., 8. D. Iowa, 119 Fed. Rep. 782. 

94. INSANE PERSON—Statutory Notice — A person of 
unsound mind is incapable of waiving statutory notice. 
—Inhabitants of Winslow v. Inhabitants of Troy, Me., 58 
Atl. Rep. 1008. 

95. INSURANCE — Insurable Interest. — A community 
creditor has nu insurable interest in the life of the wife. 
—Cameron vy. Barcus, Tex., 71 S. W. Rep. 423. 


96. INSURANCE—Insurable Interest.— A person may, in 
good faith, take out a policy on his own life and assign 
it in good faith to one having no insurable interest 
therein.—Metropolitan Life Ins. Co. v. Brown, Ind., 65 
N. E. Rep. 908. 

97. INSURANCE — Lighting Policy. —Where an insur- 
ance company denied liability on a lightning policy, a 
provision prohibiting recourse to the courts held no de- 
fense to an action thereon. — White v. Farmers’ Mut. 
Fire Ins. Co., Mo., 71S. W. Rep. 707. 


98. INSURANCE—Payment of Premiums.— Provision of 
life policy that it shall cease if premium is not paid by a 
certain hour held valid. — Tibbits v. Mutual Ben. Life 
Ins. Co., Ind., 65 N. E. Rep. 1033. 

99. JUDGEs—Substitution of Another Judge. — Where 
a circuit judge called in ajudge of another circuit to try 
a particular case, it was not necessary that the record 
should recite the facts on which the request was made.— 
State v. Hunter, Mo., 71 8. W. Rep. 675. 


100, JUDGMENT—Constitutional Law. — Full faith and 
credit is not denied a judgment of the Illinois court, tax- 
ing the entire inheritance under the will of a resident of 
that state, by a tax on the transfer under such will in 
New York of debts due the decedent by citizens of the 
latter state.—Blackstone vy. Miller, U. 8. 8S. C., 23 Sup. Ct. 
Rep. 277. 

101. LANDLORD AND TENANT — Dedication of Street.— 
Laying out a plan for a camp meeting and summer 
residences, and leasing lots, held a dedication of the 
streets shown on such plan — Thousand Island Park 
Assn. v. Tucker, N. Y., 65 N. E. Rep. 975. 


102. LANDLORD AND TENANT—Office Rooms.—In a lease 
of office rooms, the right to use the entrance, hallways, 
stairs, elevator, closets, and wash basins contiguous to 
the rooms is included, though not mentioned.— Hall v. 
Irwin, 71 N. Y. Supp. 614. 


103. LANDLORD AND TENANT — Payment of Taxes.— A 
failure to pay taxes due September Ist until November 
12th held a violation of a stipulation in a lease to 
“promptly” pay all taxes. — Metropolitan Land Co. v. 
Manning, Mo., 71 S. W. Rep. 696. 

104. LANDLORD AND TENANT — Unlawful Detainer.—A 
judgment for twice the value of the monthly rents and 
profits ofthe premises is rightly given inan unlawful 
detainer case for the wrongful detention of the prem- 
ises after notice to vacate. — Hadley v. Bernero, Mo., 71 
8S. W. Rep. 451. 

105. LARCENY—Theft from Person. — Merely inserting 
the hand inthe pocket of another far enough to touch 
money contained therein, but not securing it, will not 
constitute a theft from the person. — Tarrangov. State, 
Tex., 71S. W. Rep. 597. 

106. MANDAMUS—Mortgage.—After condition broken in 
a mortgage, the mortgagee may elect either to sue for 
foreclosure or bring ejectment.—Bradfield v. Hale, Ohio, 
65 N. E. Rep. 1008. 

107. MARRIAGE — Collaterally Impeached. — Where a 
husband was mentally incapable of contracting mar- 
riage, it is absolutely void ab initio, and may be im- 
peached collaterally without judgment of nullity. — In- 
habitants of Winslow v. Inhabitants of Troy, Me., 53 Atl. 
Rep. 1008. 

108. MASTER AND SERVANT — Contract for Services.— 
Wherea contract for services is an entire one, and a 
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servant is lawfully discharged for disobedience of rea- 
sonable orders, he is not entitled to recover.—Von Heyne 
v. Tompkins, Minn., 93 N. W. Rep. 901. 


109. MASTER AND SERVANT—Fellow Servants.— A track 
walker ona railroad and the trainmen are in distinct 
and separate services, and, if he is injured by their neg- 
ligence, he is not responsible therefor.— Louisville & N. 
R. Co. v. Davis, Ky., 71 8S. W. Rep. 658. 

110. MASTER AND SERVANT—Fellow Servants.— Engin- 
eers operating separate engines in the yard ofa railroad 
company are fellow servants, within the meaning of the 
employers’ liability act, Burns’ Rev. St. 1901, § 7088, subd. 
4, and not vice principals.—Pittsburg, 0. C. & St. L. Ry. 
Co. v. Gipe, Ind., 65 N. E. Rep. 1034. 

111. MASTER AND SERVANT — Elevators. — Where the 
managers of a hotel operated an elevator therein, a per- 
mission to use such elevator by guests, if injury arises 
to employee, may justify an action against the proprie- 
tors at his suit. — Lyons v. Dee, Minn., 98 N. W. Rep. 899. 

112. MASTER AND SERVANT—Independent Contractor.— 
Owner of a building held bound to exercise reasonable 
care to prevent a movement of the elevator under his 
control which knocked employee of independent con- 
tractor off a scaffold.—Appel v. Eaton & Prince Co.,Mo., 
718. W. Rep. 741. 

113. MASTER AND SERVANT — Negligence. — A superin- 
tendent who had ordered an employee to place himself 
in a dangerous position under a wagon drawn by a span 
of mules held negligent in ordering the teamster to leave 
the mules.—Borden v. Falk Co., Mo., 71S. W. Rep. 478. 


114. MASTER AND SERVANT —Negligence of Mine Boss. 
—A mine boss being the representative of the owner in 
the matter of superintendence, held, that an employee 
therein does not assume the risk of his negligence in 
this respect.— Island Coal Co. v. Swaggerty, Ind., 65 N. 
E. Rep. 1026. 

115. MONOPOLIES—Illegal Boycott.—Injunction held to 


’ lie todissolve an illegal boycott agreement between a 


plumbers’ association and dealers and manufacturers, 
and to restrain the enforcement thereof.—Walsh v. Asso- 
ciation of Master Plumbers of St. Louis, Mo., 71 8S. W. Rep. 
455. 

116. MONOPOLIES—Park Association.—Powers given by 
Laws 1883, ch. 278, toa residence park association, held 
not to give it exclusive privilege of dealing in merchan- 
dise and supplies within the limits of a park.—Thousand 
Island Park Assn. v. Tucker, N. Y.,65N. E. Rep. 975. 


117. MONOPOLIES—Trade Agreement. — An agreement 
between brewers not to sell to any one in debt for beer 
to either of the others until the debt was paid held in 
violation of Rev. St. 1899, § 8966, as a combination in re- 
straint of trade, and a defense to an action to recover 
the price of beer sold by one of the parties thereto under 
section 8970.— Ferd Heim Brewing Co. v. Belinder, Mo., 
71 8S. W. Rep. 691. 

118. MUNICIPAL CORPORATIONS — Officer’s Salary. — 
Where a city refuses to pay an officer the salary due him, 
he is entitled to interest only from the time demand 
therefor is made.—Stoddart v. City of New York, 80 N. Y. 
Supp. 344. 

119. MUNIGIPAL CORPORATIONS—Paving Street.— After 
grading and paving a street, held that abutting owners 
were not liable to assessment for lateral extension of 
paving after 23 years.— Wreford v. City of Detroit, Mich., 
93 N. W. Rep. 876. 

120. MUNICIPAL CORPORATIONS—Public Improvements. 
—Contract entered into by city with lowest bidder, con 
taining substantial provisions, beneficial to him, not in 
cluded in the specifications, is void.—Diamond v. City of 
Mankato, Minn., 93N. W. Rep. 911. 


121, MUNICIPAL CORPORATIONS — Ultra Vires.—A city 
having authority to make a contract for use of hydrants 
for a reasonable rental, itis no defense to action for the 
rentals that other stipulations of the contract are ultra 
vires the city. — City of Valparaiso v. Valparaiso City 
Water Co., Ind., 65 N. E. Rep. 1063, 





122. NEGLIGENCE —Gravity Railroad.— Where plaintiff 
fell while riding a wooden horse: on defendant’s gravity 
railroad, held, thatit is error to instruct that it may be 
inferred, from the accident having occurred, that de- 
fendant was negligent. — Huneke v. West Brighton 
Amusement Oo., 80 N. Y. Supp. 261. 


123. NEGLIGENCE — Infant of Tender Years.—A child 
four years of age is too young to be chargeable with con- 
tributory negligence.—Reliable Textile & Dye Works v. 
Mitchell, Ky., 718. W. Rep. 425. 


124, NEGLIGENCE—Res Ipsa Loquitur.— The doctrine 
of res ipsa loquitur operates to raise a presumption of 
negligence against the defendant, but does not shift the 
burden of proof.—Adams v. Union Ry. Co., 80N. Y. Supp. 
264. 

125. NEW TRIAL—Newly Discovered Evidence.—A new 
trial on ground of newly discovered evidence is properly 
denied, where it does not appear that such evidence 
would probably cause a different result to be reached on 
another trial. — Morin v. Robarge, Mich., 93 N. W. Rep. 
886. 

126. NEW TRIAL—Sickness of Attorney.—Circumstances 
preventing party defendant from appearing, including 
sickness of attorney, held to make a case for a new 
trial, under Civ. Code Prac.,§ 518.—Bone v. Blanken- 
baker, Ky., 71S. W. Rep. 638. 


127. NEW TRIAL—Third Verdict.— Where two verdicts 
for plaintiffs have been set aside, and a third jury find in 
their favor on conflicting evidence, an order refusing to 
set it aside will not be reversed.— Hyde v. Haak, Mich., 
93 N. W. Rep. 876. 


128. NOVATION— Partnership Debts. — A transfer toa 
corporation of partnership assets subject to partnership 
debts held not a novation, without an assumption of the 
debts by the corporation and the assent. of a creditor to 
such change.—Leggat v. Leggat, 80 N. Y. Supp. 227. 


129. NUISANCE—Equity Jurisdiction.— Equity has con- 
current jurisdiction with courts of law as to a nuisance. 
—Miller v Edison Electric Illuminating Co., 80 N. Y. 
Supp. 319. 

130. PARTITION—City Property.— It will be presumed 
that a house and lot in a city cannot be divided in parti- 
tion without imparing its value.—Bell v. Smith, Ky., 71 8S. 
W. Rep. 433. 

131. PARTITION—Homestead. — So long as a surviving 
wife occupies the homestead, no partition thereof can 
be made among the children.—McAnulty v. Ellison, Tex., 
71 8. W. Rep. 670. 

132, PRINCIPAL AND AGENT— Warranty of Quality.— 
Warrant of quality of goods sold by agent without au- 
thority held not to bind his principals.—Ellner v. Preist- 
ley, 80 N. Y. Supp. 371. ° 


133. RAILROADS—Trespasser on Trains.—Where plaint- 
iff was stealing a ride on atrain, the railroad company 
owed him no duty except to refrain from wantonly or 
unnecessarily injuring him. — Juhnson v. New York 
Cent. & H. R. R. Co., N. Y., 65 N. E. Rep. 946. 


134. REPLEVIN—Evidence.—In replevin, evidence held 
admissible to establish a debt from a mortgagor of the 
property to defendant mortgagee. — Koelling v. August 
Gast Bank Note & Lithographing Co., Mo., 71S. W. Rep. 
728. 

135. SALES — Counterclaim. -- A buyer, who counter- 
claims for breach of warranty when sued for the price, is 
not entitled to recover the expense of an examination 
of the articles sold. — Lifschitz v. McConnell, 80 N. Y. 
Supp. 253. 

136. SALES — Invoice. — Where goods were sold with 
privilege of exchange for others ‘‘within 15 days from 
date of invoice,” the date of invoice is the day the goods 
are shipped, though «prior date may be written on its 
face.—Merchants’ Exch. Co. v. Wiesman, Mich., 98,N.W. 
Rep. 869. 

137. SCHOOL AND SCHOOL DISsSTRICTS— Constitutiona 
Law.—Pub. St.ch. 938,§ 14, Laws 1901. ch. 61, § 1,making 
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attendance on public schools compulsory, except on ex- 
cuse of the school board, held. not unconstitutional, be- 
cause interfering with the natural right of parental 
dominion.—State v. Jackson, N. H., 53 Atl. Rep. 1024. 


138. SCHOOLS AND SCHOOL DiIstTRICTS — Notice of 
Meeting. — Under Ky. St. § 4445,a contract employing 
plaintiff to teach a district school, executed by 
two of the trustees at a meeting of which the third 
trustee was not notified, held void. — Scott v. Pendley, 
Ky., 718. W. Rep. 647. 

139. SHERIFFS AND CONSTABLES— Collection of Exces- 
sive Tax.—W here a county levied and the sheriff collected 
ataxin excess of the constitutional limit, his sureties 
on his bond, conditioned as required by Ky. St. § 4256, 
are not liable for such excess.—Commonwealth v. Stone, 
Ky., 71 8. W. Rep. 428. 

140. SLAVES —Inheritable Blood. — Under Shannon’s 
Code, § 4179,children of a slave marriage dissolved before 
emancipation held to have inheritable blood.—Carver v. 
Maxwell, Tenn,, 71 8S. W. Rep. 752. 


141. STIPULATION — Matters Concluded.— A stipulation 
by the defendant in an action at law to waive a jury and 
go to trial before the court is not a waiver of his right to 
insist that plaintiff has no right of action at law.—Good- 
year Shoe Machinery Co. v. Dancel, U. 8S. C. C. of App., 
Second Circuit, 119 Fed. Rep. 692. 

142. STREET KAILROADS — Contributory Negligence. — 
Failure of a pedestrian to look both ways before attempt- 
ing to cross a street on which a double-track street rail- 
way was operated, held contributory negligence, which 
precluded a recovery for injuries sustained.—Trauber v. 
Third Avenue R. Co., 80 N. Y. Supp. 2381. 

143. STREET RAILROADS—Negligence.—Motorman, see- 
ing person standing in place of danger, has no right to 
assume he will move away.—Stocks v. 8t. Louis Transit 
Co., Mo., 71S. W. Rep. 730. 

144, STREET RAILROADS — Ordinance.— An ordinance 
granting permission to construct a street railway, re- 
serving power to change by resolution the location of 
tracks on the application of the railway company, is not 
void for such reservation.—Shepard v. City of East Or- 
ange, N. J., 53 Atl. Rep. 1047. . 

145. SUBROGATION — Mortgage—A payment of a mort- 
gage by a life tenant of land having also an interest in 
the remainder, held not presumed to bea gift to the 
other remaindermen.—Kinkead vy. Ryan, N. J., 53 Atl. 
1053. 

146. SUBROGATION — Redemption. — Where defendant, 
on plaintiff's promise of rebursement,purchased land at a 
foreclosure in part of which plaintiff had no interest, 
she had the right of subrogatien to the title acquired by 
defendant, though no right of redemption from the sale. 
Dayton v. Stahl, Mich., 93 N. W. Rep. 878. 

147. TAXATION —Assessment.—Knowledge on the part 
of the owner of property that an alleged assessment 
thereon for taxes is void does not vitalize such void as- 
sessment.—Hughey v. Winbore, Fla., 33 So. Rep. 249. 


148. TAXATION — Legacy — Where testator stood to a 
legatee in the acknowledged relationship of parent be- 
fore her fifthteenth birthday, the tax on her legacy must 
be fixed at 1 per cent.—Jn re Lane’s Estate, 80 N. Y. Supp. 
381. 

149. TAXATION — Succession Tax.—A state may tax 
the transfer by willof a non-resident of debts due the 
decedent by its citizens.—Blackstone v. Miller, U. 8.8. C., 
23 Sup. Ct. Rep. 277. 

150. TAXATION—Taxable Capital.— Anticipated divi- 
dends, bills receivable, and coal supplies outside of state 
held not part of the taxable capital of a domestic rail- 
road corporation.—People v. Knight, N. Y., 65 N. E. Rep., 
1102. 

151. TAXATION —Tax sale. — A tax purghaser, not guilty 
of bad- faith, should be subrogated to all the rights of the 
municipality in any tax paid by him in making the pur- 
chase or in its protection.—Leavitt v.Bartholomew, Neb., 
93 N. W. Rep. 856. 





152. TELEGRAPHS AND TELEPHONES—Failure to De- 
liver Message.—In an action for delay in delivery of a 
telegram, an instruction as to damages held error, in not 
limiting recovery to compensation for injury to feelings 
and mental anguish.—Western Union Tel. Co. v.Herning, 
Ky., 71S. W. Rep. 642. 


153. TRIAL — Facts Decided by Court —A decision by 
the court on the facts, after request by each party for a 
directed verdict in his favor, held to have the same effect 
as averdict by the jury.—Leggat v.Leggat, 80 N. Y. Supp. 
327. 

154. TRIAL — Inspection of Premises. — Where, in an 
action for personal injuries, one of the jurors made a 
casual inspection of the premises, such fact did not as a 
matter of law require the grant of a new trial.—Lyons v. 
Dee, Minn., 93 N. W. Rep. 899. 


155. TRIAL— Instructions.—The practice of presenting 
instructions to the court after the charge to the jury has 
been given cannot be sanctioned, and assignments of 
error based on the refusal to give such instructions will 
not be considered by the appellate court. — City of Chi- 
cago v. Le Moyne, U.S. 0. C. of App., Seventh Circuit, 
119 Fed. Rep. 662. 

156. TRIAL—Instructions.—Personal reflection of judge 
in his charge held not cause for reversal, unless the jury, 
in view of the whole charge, were misled thereby.—Con- 
tinental Nat. Bank v. Tradesmeu’s Nat. Bank, N. Y., 65 
N. E. Rep. 1108. 

157. TROVER AND CONVERSION — Trespasser.— Where a 
trespasser enters on the land of another, and removes 
therefrom earth and soil, an action for the conversion of 
the same will lie.—Radway v. Duffy, 80 N. Y. Supp. 334. 


158. UNITED STATES—Fire in Mint.—The destruction of 
moneys in the custody of a superintendant of the mint 
by a fire occurring without his fault held no defense to a 
suit on his official bond. — Smythe v. United States, U. S. 
S. C., 28 Sup. Ct. Rep. 279. 

159. VENDOR AND PURCHASER — Quit Claim Deed. — A 
purchaser of land relying on a quit claim deed executed 
as a substitute for a lost deed held protected, as an in- 
nocent purchaser, from the claim of the grantee ina 
prior unrecorded deed. — Waggoner v. Dodson, Tex., 71 
S. W. Rep. 400. 

160. WATERS AND WATER COURSES — Contract With 
Water Company. — Right of a water company to recover 
of acity reasonable rentals for hydrants according to 
contract held not affected by resolution of the city 
council that only $10 a year should be paid.—City of Val- 
paraiso vy. Valparaiso City Water Co., Ind., 65 N. E. Rep. 
1063. 

161. WATERS AND WATER CoURSES—Percolating Water, 
—An action may be maintained by an injured party to 
restrain the owner of land from diverting percolating 
waters, which injures the spring of another party.— 
Stillwater Water Co. v. Farmer, Minn., 93 N. W. Rep. 907. 


162. WITNESSES— Damages.—lIn an action for damages 
by grading the street, any resident who is acquainted 
with the lots and knows their value, is qualified to tes- 
tify. — Robinson v. City of St. Joseph, Mo., 71S. W. Rep. 
465. 

163. WITNESSES — Dying Declaration. — A wife is com- 
petent to testify to her husband’s dying declaration ina 
prosecution of his alleged murderer, notwithstanding 
Civ. Code, § 606.—Arnett v. Commonwealth, Ky., 71S. W. 
Rep. 635. 

164. WITNESSES — Husband. — Where a mother deliv- 
ered notes to her husband as trustee to collect and pay 
the proceeds to certain of her children, he was compe- 
tent to testify, after her death, as to her statements 
when creating the gifts and establishing the trust. — 
Jarrel v. Crow, Tex., 718. W. Rep. 397. 

165. WITNESSES — Husband and Wife.—A husband may 
prove his own agency for his wife, so as to make hima 
competent witness in her behalf in a suit against her.— 
Orchard v. Collier, Mo., 71 S. W. Rep. 677. 





